INDEX, 





ADMINISTRATORS. 

1. Where administrators, who are also heirs at law, sue in the latter character, for pro- 
perty belonging to the estate of the deceased, when they might have sued in their 
representative character, they will not be allowed the costs of such suit out of the 
estate «cece ee oo 0 cece cece cece voce oe cees » Hughes vs. Hughes, 

. An administrator may set up the infancy of his intestate as a bar to a demand founded 
on a bond executed by the infant. Although the defence of infancy is a personal pri- 
vilege, yet the administrator is the representative of his intestate, and stands in his 
place «+ s+ee eee eee cace + eevee ee Parsons vs. Hill, 135 
. In a suit brought by administrators or executors, on a cause of action accruing to them 
as administrators or executors since the death of their intestate or testator, the 
defendant cannot set-off a debt due him from such intestate or testator. 


Woodward ct al. vs. McGaugh, 161 
. See CHANCERY, 3. 


. In an action on an administration bond, it is a good plea that the cause of action did 
not accrue within ten years++++ «+++ «+++ The State, to use of Minard,vs. Pratte et al., 286 

. A. died in 1831, leaving a wife and nine children. At the time ef his death he owed 
debts to about the amount of $70, and the property left by him did not exceed that 
sum in value. The widow took possession of the property, paid the debts of deceased, 
and consumed most of the property in maintaining herself and children. Tn 1838, 
the widow intermarried with one B. Shortly after the intermarriage, one of the sons 
of deceased took out letters of administration on his father’s estate, went to the house 
of B., in company with the other defendants, and forcibly took possession of the 
property in controversy, as the increase of the stock left by A. B. sued the defend- 
ants in trespass, and recovered the value of the property taken. Under the peculiar 
circumstances of the case, the court permitted the verdict to stand, although, as a 
general rule of law, no person can acquire a right to the personal property of an 
intestate without administering on the estate, and conforming to the provision of the 
statute in such Cases coos ee ccccscccece cece cove cvcecs cscs Cpislin et al. vs. Baker, 


ADMISSIONS. 
1. Where the parties to a suit have a joint interest in the matter in controversy, whether as 
plaintiffs or defendants, an admission made by one is, in general, evidence against all. 
Armstrong vs. Farmer, 
2. Where a person gives a bond for the faithful discharge of the duties of an office, it is 
an admission of his appointment or title to the office, so far as to make him liable 
for misconduct or neglect of duty--.++¢+++ +--+ Brada vs. Inhabitants of Carondelet, 


AGREEMENT. 

1. See ConstDERATION, 4. 

2. The parties to a suit may agree on the facts of the case, and suffer the court to declare 
the law arising on those facts; but they will not be allowed to agree on facts not 
in the cause, znd thus obtain the opinion:of the court on matters wholly discon- 
nected with the suit-.++++e+seeseeeeseeees eeveees Blair vs. State Bank of Mlinois, 

ALTERATION. 

There is a distinction between the alteration and the spoliation of an instrument, as to the 
legal consequences. The first is usually applied to the act of the party entitled under 
some instrument, and imputes some fraud or design, on his part. to change its effect ; 
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the other refers to the unauthorized act of a stranger, and does not change the legal 
operation of the writing, so long as the original remains legible, and, if it be a deed, 
any trace remain of the seal «+++ + sees sees wees weeeee weer Medlin vs. Platte County, 23 


or 


AMENDMENT. 

1. Amendments are not allowed as a matter of course, by the statute, but are only per- 
mitted at the discretion of the Court, in furtherance of justice. The Supreme Court 
will not interfere with the exercise of a discretionary power vested in the Circuit 
Court, unless, perhaps, under peculiar circumstances. Caldwell, administ’r, vs. McKee, 334 

2. The Circuit Court may, in its discretion, permit a mere formal amendment to be made 
at any time, even during the progress of the trial---- Glasscock vs. Glasscock & Dodd, 577 


APPEAL. 
1. An appeal will not lie from a decree of a court of equity, that partition be made 
between the parties. Such decree is interlocutory +--+ + Gudgell et al. vs. Mead et al., 53 


2. See SET-oFF, 1. 

3. Where judgment by default has been rendered against the defendant in an action of for- 
cible entry and detainer, he will not be entitled to an appeal, although he first moves 
to set aside the judgment by default, and such motion is overruled. —See act of 
January 28, 1839, concerning “ forcible ~— and detainer,” sec. 11 session acts of 
1838 — —39, p. AT cee e cecvee coee oo ee cece we eens oe minis wiele te ewes on oNET WS: Bobst, 506 

4. But where, in such case, the wae a “— dow ‘a oy the justice, “a cause will not 
be dismissed from the docket o* the Circuit Court if the judgment against the appel- 
lant was improperly given, as where he has not been served with process as the law 
requires. In such case it is the duty of the Circuit Court to try the cause de novo, 
without regarding any error or imperfection in the proceedings before the justice. - Jbid. 


ASSIGNMENTS. 

1. An asssignment of all assignor’s “goods and chattels, effects and property of every kind,” 
for the purpose of paying debts due by the assignor, is not such an assignment of a 
bond held by the assignor at the time of the assignment, as will enable the assignee 
to maintain an action thereon in his own name, under the act concerning “bonds and 
notes.”— Rev. Statutes, 1835, p. 105++++ +++ ++++ eee Miller vs. Paulsel and Newman, 355 

2. The assignment of a bond or note must be in writing, to enable the assignee to main- 
tain an action thereon in his own name, and the writing itself should show whether 
the assignment had been made; parol evidence is inadmissible to prove that fact - -- Ibid. 

3. It is well settled, that courts of law will protect the assignees of a chose in action 
against all persons having notice of such assignment, expressed or implied. There- 
fore, where a judgment debtor, with notice of the assignment of the judgment to a 
third person, pays the amount thereof to the judgment creditor, it will be no 
discharge of the judgment. «+++ s+++ e+e eee vere Laughlin et al. vs. Fairbanks et al., 367 

4. Where a judgment had been assigned, and the debtors, with notice of such assignment, 
paid the amount to the judgment creditor, and procured from him a receipt for the 
same, and thereupon the judgment creditor made an endorsement on the execution, 
directing the sheriff to return the same satisfied ; it was held, that such endorsement 
might be vacated on motion, and a new execution issued for the benefit of the 
assignees of the judgment: but before such order could be made, all the judgment 
debtors were entitled to notice of such motion --++- tte ee aeee ween wees seve ccee oe Did, 

See Bonps anv NoTEs, 3, 5, 6, 9-12. 


ASSUMPSIT. 

1. A party cannot recover in general indebitatus assumpsit, where there is an express 
contract, not rescinded or executed. ++++ +++++++++ e+++ «+++ Sterling vs. Sappington, 118 

2. Where there is an open and subsisting agreement, a party is not at liberty to waive his 
contract, or convert it into a general indebitatus assumpsit. Therefore, where the 
defendant received property of the plaintiff under a special agreement to sell the 
same, and account to the plaintiff therefor, or to return that part unsold, on applica- 
tion at the house of defendant, on or before a certain time, it was held, that the 
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plaintiff could not waive the special agreement, and sue in general indebitatus 
\ assumpsit, and that the defendant was not liable until a demand made according to 
the terms of the agreement«+++ -+++ sree coos coos coos cove eevee eres ores cons eves Tbid. 
3. Where there is a special contract in force, a party cannot waive the contract and pro- 
ceed upon a quantum merwit ++++++ seseee coos eevee +e Chambers vs. King & Tunstall, 517 
4. Where, in a settlement between partners, there is but one item, and that adjusted by 
an express promise to pay the amount, assumpsit may be maintained thereupon, by 
one partner against the other; and so, even, where the item is unadjusted. 


Byrd vs. Fox, 574 
ATTACHMENTS. 


1. Where the answer of a garnishee is not denied in a proper manner, the garnishee 

should move to dismiss the proceedings against him, and not demur to the denial. 
Tutile vs. Gordon, 152 

2. The validity of a deed of assignment alleged to be fraudulent, may be tried in a court 
of law, upon an issue made between an attaching creditor and the assignee, sum- 
moned as garnishee under the provisions of the law relating to attachments. 

Lee et al. vs. Tabor et al., 322 

3. Where, in a suit by attachment, the sheriff makes a false return, by which the plaintiff. 
is prevented from obtaining a judgment, he may proceed immediately against the 
sheriff, without further prosecution of his attachment--++ -+++ «+++ Palmer vs. Crane, 619 

4, The act of February, 1841, (see session acts of 1840-41, p.15) providing that judgment 
may be rendered in certain cases, against the principal and sureties in the bond given 
on obtaining possession of property attached, is prospective, and applies only to 
bonds executed aftef the passage of the act---- -+-- Thompson vs. Smith & Cavender, 723 

AUTHENTICATION. 

The certificate of a clerk of a court of record, that “the ‘foregoing contains a true and - 
perfect copy of the last will and testament of Joseph Dial, deceased, and the record of 
probate remains in my office,” is defective ; it should have stated, “and of the record of 
probate remaining in my office :” it being not only necessary to set out a “true and 
perfect copy” of the will, but of the record of probate also- -- Bright et al. vs. White, 421 

BAILMENTS. 

1. Where a person undertakes, without reward, to sell and dispose of the property of 
another, in the same manner as though it were his own, he is only liable for gross 
negligence, and is not bound, under such a contract, “to dispose of the same as a 
prudent man would of his Own.” «+++ sees secon coos coos eee e McLean vs. Rutherford, 109 

2. Where, under such a contract, a person undertakes to drive the horses of another to a 
distant market, and there sell them as he would his own, and he is taken ill by the 
way, and so unable to take charge of them in person, he may employ an agent for 
such purpose, without incurring any additional liability. «+ --++ ++ e+ee cere eens eee [bid. 


BANK OF THE STATE OF MISSOURI. 
1, See Britis or Excuancg, 6, 11. 
2. The endorsement of a note by an endorsee to the Bank of the Siate of Missouri, prima 
facie vests the property in the note in the Bank, and raises the presumption that the 
note was discounted by the Bank.. «+++ +--+ + +++ e+++ Walker vs. Bank of Missouri, 


BILLS OF EXCHANGE. 
1. Though the holder of a bill of exchange, payable at any number of days afler date, is 
not bound to present the bill for acceptance, but may wait until it becomes due, and 
then present it for payment, yet if he does present the bill for acceptance, and accep- 
tance is refused, he must give notice to those parties to whom he means to resort 
for payment, or they will be discharged from all liability. Glasgow et al. vs. Copeland, 268 
2. An endorser is entitled to notice of the dishonor of a bill, although the drawer may 
have had no effects in the hands of the drawee +++ ++++ s+++ o> to eee cere ees seeee Tbid, 
3. Evidence that a bill was transmitted “soon” after protest for non-acceptance, and that, 
on receiving the bill, he immediately gave notice to an endorser, is not due notice to 
the latter> 0.0. csceve cove vee ooo ee cece cee © O00 e meee wees ceeene ore cote noes voce Ibid. 
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4. Proof that the notary made inquiry of several of his acquaintances in different parts of 
the city of St. Louis, as to the place of business or residence of the maker of a bill, 
without being able to ascertain either, was held to dispense with proof of notice. 
Shephard, vs. Citizen’s Insurance Co., 272 
5. An agreement by the holder of a bill of exchange, giving time to the acceptor, will not 
release the endorser, unless the agreement be made upon a sufficient consideration. 
To discharge a security, the contract must be such as will prevent the creditor from 
suing the principal debtor -- sees veces ceceee Marks vs. Bank of Missouri, 316 
6. The Bank of Missouri, as holder of a bill of eaten, agreed with the acceptor to 
receive from him twenty per cent. on the amount of the bill every four months, and 
interest in advance until the bill should be fully paid, and that no suit should be 
brought against the holder or endorser if the payment should be made as agreed 
upon. In pursuance of this agreement, one payment was made by the holder, but no 
further payment was made. It was contended by the endorser, that the payment of 
the interest in advance was a good consideration for the agreement to give time to 
the holder, and consequently discharged the endorser. Held: That if the Bank had 
the right to receive the interest in advance, there was no sufficient consideration for 
the promise: and if the contract was usurious, it could not have availed the Bank, 
for the usurious interest might have been recovered after it was paid; that the con- 
tract did not prevent the Bank from suing, as the money might have been returned 
or tendered, and the contract would have been thereby rescinded. +--+ ++ +++ e+++ «+ Ibid. 
7. Notice of the dishonor of a bill or note may be given by any party to the same. 
Glasgow vs. Pratte, 336 
8. Notice of non-payment may be either verbal or in writing++++ ++++ s+++ ees sete eens Ibid. 
9. Where the endorser, on the day the note became due, consented, on payment of half 
the amount of the note, that the maker might have another week to pay the balance 
due, it was held, that notice of oie of the balance at the end of the week 


was not necessary to fix the endorser - See eee ween ween ween oe eee vee ++ Ibid. 
10. Where a place of payment is nena in the body of the note or bill, a sean of 
payment at the place designated is necessary, in order to bind the siodionees sete cece Ibid. 


11. On the 16th of February, 1842, St. John drew his check on the Bank of Missouri, for 
$1,000. On the 24th of the same month the check was presented to the Bank for 
payment, which was refused, except in the bills of the State Bank of Illinois. At 
the time the check was drawn, St. John had on deposite in the Bank of Missouri, 
$1,702 69, in bills on the State Bank of Illinois and the Bank of Illinois. On the 
27th of the same month he withdrew his effects from the Bank, they having depreci- 
ated in value between the delivery of the check and its presentment for payment. 

All the parties to the check resided in the city of St. Louis. Held, that the holder 
of the check could not, under these circumstances, recover the amount of the check 
from the drawer---.... eee ccc cece cee cece wee ece - St. John vs. Homans, 382 

12. The holder of a check newr use diligence in presenting ove same for payment, and 
if the drawer sustains any loss or injury from the want of such presentment, he will 
be discharged - eee woee Coos coos cone woes coe eens cece cone cone cece voce oes coves JHA, 

13. It is not necessary, in order to discharge the drawer of a check for want of due pre- 
sentment, that he should have money in the hands of the drawee at the time of 
drawing the check: it is sufficient that he had property in the hands of the drawee- - Ibid. 

14. The drawing of a check is not a transfer or assignment of the amount for which it was 
drawn, to the holder -- 000 06.6006 0000 0008 0000 0000 0000 0000 0000 6000 008 - Ibid. 

15. Notice of the dishonor a bil may coie cin any person who holds the bill ~ it 
is dishonored, or is a party to the bill, and the holder may avail himself of the 
notice given in due time, by any other party to the bill, against any other person 
upon the bill who would be liable to stile if ~ the holder, had himself given due 
notice of the dishonor «+++ «+++ see eeene » Glasgow vs. Bank of Missouri, 443 

16. Where notice of the dishonor of a ‘bill j is given ™ an asia, and his name is subse- 
quently erased from the bill by the holder, the liability of prior endorsers will not be 

affected thereby: the holder of a bill having the right to strike out the names of as 
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many endorsers as he sees proper, provided they are subsequent to the endorsement 
of the party whom he seeks to hold liable +++ +++ esse eeeee cove sees cece sees vee Ibid. 
17. It is not indispensable for the notice of the dishonor of a bill to be sent to the post- 
office nearest to the residence of the party, nor even to the town in which he resides, 
if it be, in fact, sent to the post-office to which he usually resorts for his letters--.+ Ibid, 
18. Notice of non-payment or non-acceptance of a bill of exchange must, in general, come 
from the holder, and should be given by some servant.or agent who will be compe- 
tent to prove the notice ++++-+++ seeeee eeeee eens woe Walker vs. Bank of Missouri, 
19. A notice not signed by any person is insufficient---+ -- tees cece cece sees cone wees oo Tid, 
20. The endorsement of a note by an endorser to the Bank of the State of Missouri, prima 
Jacie vests the property in the note in the Bank, and raises the presumption that the 
note was discounted by the Bank eeee cove ce cece cece cece cece cece cece coves ccce cod Vide 


BILLS OF EXCEPTIONS. 


1. Where an objection was made to the introduction as evidence, the bill of exceptions 
should state the specific grounds upon which the objection was made ; for unlesss the 
party points out the specific objections in the Circuit Court, and the bill of excep- 
tions shows what those objections were, the case may be decided upon one point by 
the Circuit Court, and reversed upon another by the Supreme Court. Rev. Stat. 


1835, title, “ Practice in the Supreme Court,’ sec. 41, p. 522 ---+-+- Field vs. Hunter, 128 


2. See Practice, 5, 10, 14, 36. 
3. A bill of exceptions cannot be tendered and signed at a subsequent term of the court, 
without the consent of the other party «+++ s+++ esse sees ee eee+ Pomeroy vs. Selmes, 727 


BONDS AND NOTES. 


1. An endorsement on a bond, made subsequently to its execution, is no part of the bond ; 

otherwise, where the endorsement is made at the time of its execution and delivery. 
Nicholas, administrator, vs. Douglass et al., 49 

2. R., as the security of S., entered into bond to the sheriff of St. Louis county, in the 
sum of thirteen dollars, conditioned for the return, &c., of property levied on in 
attachment against S., &c., stated in the condition to be worth seven hundred dollars. 
The Circuit Court, on motion, under the act of February 15th, 1841, concerning 
attachments, (Laws of Mo., session acts 1840-41, p.15,) rendered judgment on the 
bond, against R., for the sum of six hundred and sixty-two dollars and eighty-three 
cents. Held: 

1. That although it might be conjectured, from the condition, that there was an 
omission of a part of the sum designed to be inserted in the penal part of the 
bond, yet, as it was free from ambiguity on its face, the application of the 
ordinary rules of construction, in cases of ambiguity, were not applicable, 
and the court, therefore, erred in rendering judgment for more than the 
penal sum. 

2. It is the peculiar province of courts of equity to relieve against mistakes and 
omissions; but courts of law act on the contracts of parties as they find 
them, only applying the rules of construction where the instrument is ambi- 
guous on its face. Rayburn vs. Deaver, 104 

3. Where a note is not negotiable, within the meaning of the sixth section of the act 
concerning bonds and notes, (R. S. 1835, p. 105,) for want of the words, “negotiable 
and payable,” the nature of the defence of the maker is not changed by the assign- 
ment, although the note may purport to be payable “ without defalcation.” 
McGuire vs. Conran, 107 
4, A. executed to B. his negotiable promissory note, by whom it was transferred to the 
Mutual Insurance Company, and by that company transferred, after due, to C. 
The time the note became due, A. had on deposite with said company money nearly 
sufficient to pay the note, and tendered to the company his check on it for the 
amount on deposite, and a small sum in money, making together the amount of the 
note. The company at the time was the holder of the note. Held, that this was a 
sufficient tender ,and that the note being transferred to C., the plaintiff, after due, was 























































750 INDEX. 


taken by him _— to all the defences and —— existing between the original 
parties -- see eee eeees toes -+ Shipp et al. vs. Stacker et al., 145 
5. Although ion assignee of a note - gettin nai sue a remote assignee at hen, 
yet he may in equity. A court of equity will give a remedy by making him imme- 
diately liable who is ultimately liable, on the principle that the court entertains 
jurisdiction to avoid multiplicity of suits: and in such case the original assignor may 
make the same defence — the remote that he could make against his more 
immediate assignee- toe ee cee ee eee ee eres ee as cece cus ++ Smith vs. Hardy, 559 
6. Where the assignee “~ a pon -~ aati sues the ine we a justice of the 
peace, and the execution is returned by the constable unsatisfied for want of perso- 
nal property, and a transcript of the judgment is filed in the office of the clerk of the 
Circuit Court, but no execution is issued thereon by the clerk, the assignee will 
not be considered as having used that “due diligence in the institution and prosecu- 
tion of a suit” against the maker, that will enable him to maintain an action against 
the assignee for the amount due. An execution should have issued from the clerk’s 
office, otherwise it would not appear but that the money could have been made out 
of the real estate of the maker.— See act of serial 4, 1835, concerning “ Bonds 
and Notes,” R. S. 1835, P- 105. - see eee cece eeens -+ Jacobs vs. McDonald, 565 
7. Where an instruction is given w ith abeecnis to the provisions 5 of a particular statute, 
it is better that the instruction contain the language of the statute, as where the 
statute uses the words “due diligence.” (See act concerning “ Bonds and Notes,” 
R.S. 1835, p.105.) It is improper to substitute for them the words “reasonable 
time.?? cee ccccccvccece Sbbbss*s ob bebe Ss he aw se os oss bbb 0 es 50s 0006.6 0515 0 00 Ibid. 
8. It is not every species of neglect, or failure to perform his duty, on the part of an 
officer, which will deprive an assignee of a note not negotiable of his recourse 
against the assignor. The misconduct of the officer must be such as will clearly 
give a recourse against him for the debt. Therefore the defendant, the assignor of 
the debt sued on, offered to prove that the maker had an interest in certain personal 
. property, sufficient to pay the debt, but that the constable failed to levy upon and 
sell the property. It was held, that such facts did not affect the rights of the 
assignee, and therefore the evidence was properly excluded. -+-+++-+-++++e++ sees Tbid. 
9. Where the note is assigned, the assignee takes the place of the assignor, and he is 
required to use that diligence that a prudent man would use to collect the debt had 
it been his own. He is required to act as a prudent man would act who had no 
recourse against another in the event of his losing the debt -++++++++eeeeeeeeeeee Ibid. 
10. A. executed his bond to B., who assigned it to C. Some time afterwards C. brought 
the bond to B. with his assignment thereon erased, and B. thereupon, at the request 
of C., assigned the bond to E.: Held, that the erasure of the assignment did not 
his div est C. of the legal title to the bond, and er that E. could not sue in 
own name, as the legal owner thereof .++++++s+eeeeecees +» Davis vs. Christy, 569 
11. It is well settled, that the holder of a promissory note, atlas negotiable or not, 
may strike out the blank endorsements ; such, however, does not appear to be the law 
with regard to endorsements in full, which confer a legal title to the instrument. - - - Jbid. 
12. A note for a certain sum, “to be paid in cut-stone work,” is a note for personal ser- 
vices, and not assignable. —See Bothick’s Administrator vs. Purdy, 3 Mo. Rep., , 
second edition, p. 60--+-. o eee ee cones + «+++ Prather, vs. McEvoy, to nse of Neilson, 661 
13. See Practice, 40. 
14. See EvipENcE, 32. 


BOUNDARIES. 


1. In ascertaining the boundaries of lands purchased from the United States according to 
the government surveys, the boundary lines actually run and marked by the public 
Surveyors are to be taken and considered as the true boundaries, although such 
marked boundaries may not correspond with the courses and distances. The sec- 
tions and their subdivisions, thus ascertained, are to be considered as containing the 
exact quantity expressed in the returns of the surveyors, whatever may be the actual 


x 




































































INDEX. 751 


quantity contained in such sections and subdivisions.— See 8. C., 6 Mo. Rep., p. 219. 
Campbell vs. Clark, 553 

2. In surveys of land, it is a well-settled rule that the courses and distances must yield to 

an ascertained corner or boundary ; and although such corner or boundary may have 

been effaced or destroyed, yet if the locality can be established by real testimony, it 
will prevail, and the courses and distances must yield ++++ ++++ +++ cree cere cree es Ibid. 

3. When the boundaries of land are fixed, known and unquestionable monuments must 
govern, although neither courses nor distances, nor the computed contents, corre- 
spond with such monuments. «+++ sees cere cece ee cere ce ccee cece cece vous ores «++ DT bid. 

BURDEN OF PROOF. 

Where the burden of proof lies upon one party, it cannot be thrown upon the other party 

by the form of the pleading- The State, to use of Sublette and Campbell, vs. Melton et al., 417 
CARONDELET COMMONS. 

Ejectment.— The land in controversy was claimed by the plaintiff, as lessee of the town 
of Carondelet, being part of a tract claimed by that town as commons. The town 
claimed the commons by virtue of a concession from Don Zenon Trudeau, lieutenant- 
governor of Upper Louisiana, dated 7th of December, 1796. A survey of the com- 
mons was commenced in 1797, by Soulard, the surveyor-general, but not completed. 
On the 7th of June, 1808, the inhabitants of Carondelet filed, with the recorder of 
land titles, a notice of the claim. The board of commissioners, on the 2d of January, 
1812, rejected the claim. The recorder of land titles, on the 22d of August, 1834, 
certified that the claim was confirmed by the Ist section of the act of Congress of 
June 13, 1812, and several acts supplementary thereto. A survey of the commons 
was made in March, 1834, in pursuance of instructions from the surveyor-general’s 
office, dated February 16, 1834. This. survey was a continuation of the western 
line of the commons, as commenced by Soulard in 1797, and embraced 9,905 29-100 
acres. The original claim of the town was for 6000 arpens only. 

Defendant claimed under Gabriel Cerre, and proved notice to the recorder of land- 
titles on the 28th of November, 1812, and a concession dated 15th March, 1789. In 
February, 1833, the board of commissioners recommended this claim, amounting to 
6000 arpens, for confirmation, and it was confirmed by the act of 4th July, 1836. 
The claim of the defendant was embraced within the lines of the commons claimed 
by the town of Carondelet. 

Tompxins, Judge, was of opinion that no title in the town of Carondelet was 
shown to any commons. 

Scorr, Judge, was of opinion, that the confirmation of the claim of the town was 
not by metes and bounds, and only so much land passed as was actually claimed by 
the inhabitants in the notice filed with the recorder of land titles. They claimed 6000 
arpens, and weré entitled to that quantity in the direction indicated in their claim ; 
and if that quantity could be obtained without interfering with the rights of others, 
they could not be disturbed in the enjoyment of their possessions. 

As the claim was for a certain quantity of land, and not by metes and bounds, 
the town was entitled to the quantity claimed, and no more. 

NapTon, Judge, was of opinion, that the claim of the town of Carondelet was for a 
specific tract of land, designated by metes and bounds, and that the quantity claimed 
could not be permitted to control where specific boundaries were fixed ; that what- 
ever ambiguity there might have been in the decree of the :lieutenant-governor, 
Trudeau, in relation to the western line mentioned in that decree, was removed by 
his authority in 1797, and that this survey being before the board of commissioners, 
and communicated to Congress, was sufficient to apprize Congress of the extent and 
boundaries of the land claimed, and that the act of Congress of 13th June, 1812, con- 
firmed the claim to the commons to the full extent claimed before the board of 
commissioners, by virtue of said decree. 

Judges Tompkins and Scort concurred in the reversal of the judgment of the Cir- 
cuit Court, which was rendered for the plaintiff below.— Narron, Judge, dissenting. 

Deni vs. Bingham, 579 
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CHANCERY. 
1. A court of equity has no power to decree a partition of personal chattels between 


3. In Chancery.—The bill set forth, that, in the year 1836, complainant and others became } 


4. Equity cannot relieve —_— a forfeiture where the sittin applying for relief is in 


5. After the maation of an injunction, staying aeamiiiane at law, and the awarding 


6. Although it is well settled, that a purchaser with notice of the equity of another, from 
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joint-tenants, or tenants in common--++ «+++ «+++ «+++ «+ Gudgell et al. vs. Mead et al., 53 


2. An appeal will not lie from a decree of a court of equity, that partition be made 


between the parties. Such decree is interlocutory +--+ «+++ sees eee coos ve eeee vee [bid. 


the securities of one M. in his official bond, as collector of the revenue; that M. 
died in 1827, insolvent, and that defendants administered on his estate, and have still 
in their hands the greater part of the assets; that, in 1841, complainant was sued on 
said bond, and that the State recovered judgment against him, as such security, for 
two hundred and sixty-four dollars, all of which he was compelled to pay, as his co- 
securities were insolvent; that said suit was not commenced until after the lapse of 
three years from the date of the letters of administration, &c. 

The bill prayed for an injunction restraining the administrators from making dis- 
tribution, and that they be decreed to pay over to complainant the amount paid by 
him to the State. Held: 

1, That, under the 15th section of the act of March 7th, 1835, concerning courts, 
(R.S., p. 156,) the County Court has exclusive original jurisdiction over all 
the matters detailed in the first six clauses of that section, concurrent juris- 
diction with the Circuit Court in the cases enumerated in the seventh clause, 
and exclusive original jurisdiction or power to perform various acts specified 
in the last five clauses. The decision of this Court, in Erwin vs. Henry, 
(5 Mo. Rep., p. 469,) that the exclusive original jurisdiction of the County 
Court extended only to the cases enumerated in the first clause of said 
section, and that courts of chancery and the county courts had concurrent 
jurisdiction in the cases enumerated in the remaining clauses of said section, 
is therefore overruled. 

2. That the general control over executors and administrators, given to the 
circuits courts by the sixth clause of the eighth article of said act concern- 
ing cou-ts, is limited in its application to such cases as are not specifically 
provided for in other parts of the same act, and the act concerning adminis- 
tration. 

3. That the right of a security to recover from his principal the amount which 
he has paid in his behalf, is a right which may be established in a court of 
law; but his right to stand in the place of the creditor as to all securities, 
funds, liens and equities which he may have for the same debt, is a right 
which can only be established in a court of equity. 

4. That courts of equity have jurisdiction in this and similar eases, in which 
sureties wish to avail themselves of every advantag ewhich the creditor had 
against their principal. The amount involved places this case within the 
concurrent jurisdiction of the county and circuit courts, and the demand be- 
ing purely equitable, it falls to the Chancery side of the Circuit Court. 

5. That, as the complainant’s cause of action did not accrue until the lapse of 
three years after the granting of letters of administration to defendants, 
he was not berred by the limitation of three years, in the administration 
act. Miller vs. Woodward § Thornton, administrators, 169 





default - - eee eee eee wee ce eeee wees eas elie es, Ward et al., 217 


of damages, the court, as a court of chancery, has nothing to ry with the case; the 
parties should be left to proceed in their suit at law---+- Powers & Ashley vs. Waters, 299 


one who purchased without such notice, may protect himself under the first pur- 
chaser, yet if there are suspicious circumstances attending the purchases which are 
unexplained, and the answer of the first purchaser is evasive, and does not respond 
to all the material allegations in the bill, it may be inferred that the first purchaser 
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was not a bona fide purchaser, and consequently that the second purchaser was not 
protected under the first++++ ++ sees sees ee cece ceeee ce eeeeeeeee Halsa vs. Hulsa, 303 
7. A specific performance of a contract is not a matter of course, but rests entirely in 
the discretion of the court, upon a view of all the circumstances of the case. If 
there has been any unfairness or want of good faith, or improper conduct of any 
kind, on the part of the party asking the aid of the court, a specific performance 
will not be decreed «+00 oc cece ccce ccccs ce sveccce ccc cccs cece Durretts VS. Hook, 374 
8. See SussTITUTION. 
9. Although the assignee of a note not negotiable cannot sue a remote assignee at law, 
yet he may in equity. A court of equity will give a remedy by making him im- 
mediately liable who is ultimately liable, on the principle that the court entertains 
jurisdiction to avoid multiplicity of suits; and in such case, the original assignor may 
make the same defence against the remote, that he could make against his immediate 


assignee + +++ Ce cee ce cece oe cece ec cece co cvee ce cece sccce ce cces cos Sith vs. Harley, 559 


10. 


It is generally true, that a court of equity has no jurisdiction where a party hada 
complete defence at law, and failed to make it; but if the defence be of such a char- 
acter that it might be made either at law or in equity, the latter court will afford 
relief, though the party has neglected to make his defence at law. 

Benton ct al. vs. Stevens et al., 622 
11. Where covenants are mutual and independent, and an action is brought thereon by 
one of the parties, who is a non-resident or insolvent, such non-residence, or insol- 
vency, may be a good ground for the interposition of a court of equity, in order to 
prevent irreparable injury to the other party +++ cere ce seee ce eeee eee ee eeee eee e Tdi. 


CHANCERY PLEADINGS. 

1. When a plea to a bill in Chancery is entered, if its sufficiency is questioned, it is not 
demurred to, but is set down for argument, and, if deemed bad, is overruled ; other- 
Wise, it is AllOWed +++ e eeee ce cece ee ceeeee cone ee cees ce veee Roundivee vs. Gordon, 19 

2. A plea to a bill in Chancery must always be put in upon oath, unless it is a plea to the 
jurisdiction of the court, or of a matter of record, and such like matters, whose truth 
is apparent. And if a plea which is not sworn to is set down for argument, which 
is equivalent to a demurrer in proceedings at common law, it is no waiver of the 
irregularity Coot we cece teen oe wees oe wees tenes oe rene oe eens we eens cs eees oe sces LHIG, 

8. A special replication is unknown in modern Chancery practice. When the defend- 
ant introduces new matter into his plea or answer, which makes it necessary for the 
complainant to put in issue some additional fact in avoidance of such new matter, he 
is permitted to amend his bill, and to the new matter thus introduced by way of 
amendment the defendant puts in a further answer, and thus has the benefit of a 
special rejoinder. If a material charge is omitied in the bill, and it is alleged ina 
special replication, the defendant is not bound to notice it, nor is he affected by it-- Ibid. 

4. When an answer in Chancery is responsive to the bill, and positively, plainly and 
precisely denies the matter of equity in the bill, it is to be taken as true. unless it be 
contradicted by two witnesses, or by one witness and corroborating circumstances ; 
but where the answer is thus contradicted, in any one or more important particu- 
Jars, it is deprived, in all other respects, of that weight which is allowed to answers 
by the rules of a court of equity; for, being falsified in one thing, no confidence can 
be placed in it as to others, according to the maxim, Falsum in wno, falsum in 
OMNIDUS coc c cose co cece oo voce oo voce oe cere ve cee ve eee oe cece ve cscs ve cece oo J Hid, 

5. The rule in Chancery, that under the prayer for general relief a party may have any 
relief to which he is entitled, is to be understood, that the relief granted is to be 
founded on the facts stated in the bill, and not such as may be proved atthe hearing. 

McNair vs. Biddle, 25% 

6. In Chancery.— The bill alleged, that complainants purchased of A., as the agent of 
B., certain horses, for which complainants executed their two notes to B. for $2,800 
each ; the first note payable on the first of January, 1840, and the second one year 
thereafter. At the time of the purchase A. executed to complainants a bill of sale 
for the horses, in which he bound himself, as agent, to deliver to complainants perfect 


° 95 
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pedigrees of the horses. In the pill of sale A. described himself as agent of B., but 


> 


signed the bill in his own name. 3B. brought suit on the first note, and recovered 
; 
¥ 
delivered to them, by which they sustained damage to the amount of the first note, 
and that defendants, A. and B., were non-residents of this State, so that no process 


udement thereon. The complainants further charges that the pedigrees were never 


could be served upon them, and therefore prayed a perpetual injunction against the 
collection of the judgment. 

The answer of B. admitted the sale of the horses, and the authority of A. to sell, 
but denied any authority in A. to bind B, to furnish pedigrees. 

Held: That the bill was properly dismissed. for want of equity. The bill of sale, 
signed by A., in his own name, was binding on himself alone, and the complainants 
did not charge that B. had, in any manner, recognized any authority on the part of 
A. to bind B. to furnish the pedigrees. The bill was further defective, in not mak- 
ing a tender to B. of the ameunt admitted to be due him. 

Overton et al. vs. Stevens et al., 622 
CHANGE OF VENUE. 

1. See Witnesses, SC6. 

2. The act authorizing a change of venue in criminal cases is imperative whenever a 
case is made out in conformity with its requisitions, and it is not left to the discre- 
tion of the court, when the requirements of the act are complied with, to grant or 
refuse the application as a mere matter of discrétion--++ -- ++ Freleigh vs. The State, 606 


COLLECTION OF THE TAXES. ; 
See Orrice anp Orricer, 5 and 6, 


COMMON CARRIER. 

1, Where a carrier undertakes to deliver goods at a certain point, “wrth privilege of re- 
shipping” reserved in the bill of lading, his liability as common carrier continues 
until the goods are safely delivered at the point of destination. The privilege of re- 
shipment merely enables him to carry the goods in his own or some other vessel, 
but does not discharge him from any liability not excepted in the contract. There- 
fore, if the boat on which the goods are re-shipped deviates from her route, and is 
lost, the carrier is Hable++.+ +. cece cece e cece ce ecee + Little & Tomplins vs. Semple, 99 


CONDITION. 
1. Where a party promises to pay a certain sum “in consideration of their (the promisees) 
assuming debis of W. W.” to the amount of said sum, the assumption of the debts is 
not a condition precedent to the payment of the money.’ The promise is absolute 
aNd UNCONAItional «+++ coos oe cece voce oe cove os cece ve veces oe Querfon vs. Curd et al., 420 
2. Where no time is fixed for the performance of that which is the consideration of the 
promise, the promise will be considered unconditional +++ ++ +++ sere seeee eeee oe Tbid. 


CONSIDERATION. 

1. Defendant, as assignee of a promissory note executed by plaintiff to A., promised 
plaintiff, that if he would renew the note, he would pay him all he might be com- 
pelled to pay on account of certain judgments rendered against him, as garnishee 
in suits by attachment against A. Plaintiff then made some payments on the note, 
and gave his new note to defendant for the remaining part due: Held, that such 
payments, and the execution of the new note, constituted a suilicient consideration 
to support the promise +++ seee cece wees cere wees cee coos ceene Lurner vs. Crigler, 16 

2. See PrinciPAL AND Surety, 1. 

3. The seventh section of the fifth article of the act relating to “ Justices’ Courts.” (Rev. 
Stat., 1835, p. 359,) allowing the obligor of a bond to impeach the consideration 
thereof, applies on!y to causes originating before a justice of the peace. In suits on 
bonds originating in the Circuit Court, a partial, or even total, failure of considera- 
tion cannot be pleaded in bar of the action---- «--- Buford, administrator, vs. Byrd, 240 

A. A father promised his son, that if he would remove to a pieceof land belonging to, 
and near the residence of the former, he would give the land to his son. The son, 
at the time of the promise, had a family, and lived in a distant part of the country. 


. 
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He accepted the offer and removed to the land, and his father assigned to him the 
certificate of entry of the land, in these words: “I, Joseph Halsa, do sine the within 
certificate over to Amos Halsa, which is to empower him to lit the deed in his own 
name.—April i8th, 1835.—JoserH Hansa.” Held: 

1. That it was not necessary that the assignment should state the consideration 
of the transier, for it is not necessary that the consideration of the agreement 
should be in writing, in order to take the transaction out of the operation 
of the statute ot frauds. 

2. That the removal of the son to the land, upon the faith of the promise made 
by his father, was a valuable consideration to support such assignment. 

. Benefit or advantage to the grantor is not the test of the value of a considera- 
tion. Inconvenience, trouble, or expense, borne by the grantee, will make 
the consideration as valuable in law as benefits conferred on the grantor. 

? Halsa vs. Halsa, 303 

3. An agreement by the holder of a bill of exchange, giving time to the acceptor, will 


- 
— 


ee 


not release the endorser, unless the agreement be made upon a suflicient considera- 
tion. To discharge a security, the contract must be such as will prevent the creditor 
from suing the principal debtor «+++ +++. + e+ee eee e+ e+ Harks vs. Bank of Missouri, 316 
6. lt is not necessary that a consideration should be adequate in point of value, in order 
to be sufficient. It the least benefit or advantage be received by the promisor from 
the promisee or a third person, or if the promisee sustain the least injury or de- 
triment, it will constitute a suilicient consideration to render the agreement valid. -- Ibid. 
7. The Bank of Missouri, as holder of a bill of xchange. agreed with the acceptor to 
receive from him twenty per cent. on the amount of the bill every four months, and 
interest in advance until the bill should be fully paid, and that no suit should be 
brought against the holder or endorser if the payment should be made as agreed 
upon. In pursuance of this agreement, one payment was made by the holder, but 
no further payment was made. It was contended by the endorser, that the payment 
of the interest in advance was a good consideration for the agreement to give time 
to the holder, and consequent!y discharged the endorsor. Held: That if the Bank 
had the right to receive the interest in advance, there was no sufficient consideration 
for the promise 3; and if the contract Was usurious, it could not have availed the Bank, 
for the usurious interest might have been recovered after it was paid; that the 
contract did not prevent the Bank from suing, as the money might have been 
returned or tendered, and the contract would have thereby been rescinded +++. 6+ + LUI, 
8. A. obtained judginent in the Circuit Court against 2B., who aiterwards died leaving the 
judgment unpaid. C., his widow, in order to remove the supposed licn of the 
judgment from the real estate of B., executed her note to A. for the amount of the 
judgment, secured by a mortgage cu her own real estate. A. aceept: d the note and - 
mortgage in lieu of the judgment, and relying solely upon his new security, suffered 
the three years allowed for the presentailon of demands against estates to elapse, 
without presenting the judgment for allowance against the estate of B. 
The only quesiion presented was, wheiher the note and mortgage were given 
upon asufficient consideration. Held: That the consideration was suflicient. 
Mullanphy, to use of O? Fallon, vs. Reilly, 675 
9. Any loss or injury sustained by a plaintiff, at the request of the defendant, forms a 
good consideration to support a promise to pay, provided the promise is fairly 
FNC) Lilo PRO Oe OT a OC i eee ee a I ECA eC Ee eer -Lbid. 
10. A valuable consideration is one that is either a benefit to the party promising, or 
some trouble or prejudice to the party to whom the promise is made---.-++.+.+++Jbid, 
11. A promise by the wife, after the death of her husband, to pay a bill, for medical 
attendance upon the family of the deceased during his life-time, is not founded upon 
a good consideration: even though a part of the bill was for attendance upon the 
wife, and upon slaves, her separate property «+++ ++++ e+++ e+++ Kennerly vs. Martin, 698 


CONSTABLES. 
1. Where a constable offers in evidence the verdict of a jury summoned “ to try the right 
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of property between the defendant in the execution and the claimant,” under the 
14th, 15th, and 16th sections of seventh article of the act relating to justices’ courts, 
(R. S. 1835, p. 367,) it must appear that the jury were sworn by some person em- 
powered to administer oaths. Although the statute declares, that “the constable 
shall administer an oath to each of the jurors,” &c., yet any qualified officer may 
administer the oath... csccccceccceccceccee ove sereeeececees Brown vs. Burrus, 26 

2. Where the claimant of the property levied upon withdraws his claim before the trial 
of the right of property, the constable is not warranted in proceeding any further 
with the trial... +++ eee. Pees ce ce cene cece cece cree oe cece cece cece cece cecvee ced Did, 

3. See Return, 1. 

4. The securities of a constable are not liable, on the official bond, for the amount of 
notes, &c., placed in his hands for collection, and by him collected; they are only 
liable where the money has been paid to the constable after the commencement of 
suit, or after judgment. (See Justices’ Courts,” art. 2, sec. 21, and art. 7., sec. 18, 

R. S. 1835, p. 352, 367.) +. e+ cree coos coer ceeeeee sees Bogart vs. Green and Rogers, 112 

5. See OrricE anp OrFicers, 6, 7. 

6. The 5th section of the act of January 4, 1841, concerning the liability of county officers 
on their official bonds, (Session acts of 1840-°41, p, 31, 32,) providing that “ persons 
injured by the neglect or misfeasance of any such officer may proceed against such 
principal, (or) any one or more of his securities, jointly or seyerally,in any proceed- 
ing authorized by law against such officer for oflicial neglect or injury,?? does not 
render liable the securities of a constable to the penalty imposed upon such officers 
for failing to return an execution, by the Sth section of the act of March 17, 1835, 
concerning consiables. (R. 8. 1835, p. 117.) Proceedings under this section are con- 
fined to the constable ; the sureties are not embraced within its provisions. 

McCurdy vs. Brown & Gibson, 549 
CONSTABLE’S RETURN. 
1. The return of 2 consiable on a writ is only prima facie evidence of the truth of the 
facts therein contained +--+ ++ee cece eeeeee Perryman et al. vs. The State, to use, &c., 208 


2. See Return, 1. 


CONSTITUTIONS. 

1. The Court adhere to the decision made in Maupin rs. Parker, (3 Mo. Rep., 219, 2d 
edit.,) viz., that the acts of the General Assembly, providing for the sale of the town- 
ship school lands, are not repugnant to the nature of the grant, and do not conflict 
with any provision of the constitution of Missouri. 

Payne and Riggins vs. Saint Louis Co., 473 

2. The act of December 19, 1842, “to abolish lotteries, and to prohibit the sale of lottery 
tickets in this State,” is constitutional.---.-+++++++++++++++Freleigh vs. The State, 606 


CONSTRUCTION. 
1. See Boxns, 2. 
2. See CovENANTs, 4, 5. 


CONTINGENCIES. 

1, A. built a boat for B., for which the latter was to pay a stipulated price so soon as 
there was sufficient water in the Grand River to let the boat out. Held: That A. 
could not recover the price until the happening of this contingency, although B. 
had, in the mean time, sold the boat--++++++++eeeeeeeeeeeeee +++ Peery vs. Cooper, 205 

2. When contingencies are so remote and uncertain that they may never happen, or 
where, indeed, it is reduced to a certainty that they never can happen, the party 
may, in certain cases, be relieved in a court of equity, and even courts of law 
have sometimes disregarded the condition in such cases; but not where the hap- 
pening of the contingency, es in this case, is morally certain----.--- sees eeeees Ibid. 


CONTINUANCE. 

1. Where suit was commenced in the St. Louis Court of Common Pleas, prior to the 
passage of the act of January 16, 1843, concerning courts, providing, that “ after the 
issues shall have been made up, the suits shall stand continued until the second 
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term,” (Session acts of 1842-43, p.58,) and after the passage of that act the plaintiff 
amended the declaration by filing additional counts, it was held, that the defendant 
. Was entitled to a continuance, although the 9th section of the act of January 21, 
1841, establishing the Court of Common Pleas, (Session acts of 1840-41, p. 51,) 
made such cases triable at the first term, where personal notice had been served on 
the defendant-.---- Stig s Seale C0016 pelea eee eieele 9) 06 8 -67ei6iaice 

2. Where the plaintiff amends the declaration in a matter of substance, the defendant will 
be entitled to a continuance.— See Risher vs. en 1 Mo. 7 -» 529, second edit.; 
Demsey vs. Harrison & Glasgow, 4 [bid., 270++++ + ee+e cess ceee cece ceece  Lbid. 

3. Where a continuance is refused a party who sa used due ites to procure 
testimony, and has failed, such refusal will be good ground for reversing the 
judgment.— See McLane vs. Harris, 1 Mo. Rep., 501, second edit.; Riggs vs. Fenton, 

3 Ibid., 28; Moore & Porter vs. McCullough, 6 [bid., 444. -++1 ee cece cece ceee eeee Ibid. 

4. The granting of continuances is a matter of discretion in the court before which the 
cause is tried ; and although the unsound exercise of this discretion is matter of error, 
yet, a plain and palpable case must be made out, to authorize the interference of the 
Supreme Court oes coe cove coce cove rr OO Freleigh vs. The State, 6C6 

5. It is not a sufficient ground for a continuance, that the witness summoned to prove a 
particular fact was not in attendance, unless it appears, from the affidavit, that the 
fact could not be proved by ~ other — whose attendance could have been ee 
cured-: ai as wheiwe (ae join (Sia\eei ie eei6h.6 ecejecareiaceae aap eeiel o/s ei eieiaian@ciei6i.eicie@ eae - Ibid. 

6. Where seaiticoens are filed at a silesigpit term of the court, although w ithout any 
objection, the defendant is entitied to a continuance-- Bunding et al. vs. Blumenthous, 695 

CONTRACTS. 

1. Where there has been no contract for the payment of interest, an action cannot be 
sustained for the interest after the payment of the principal ; but otherwise, where 
there has been an express agreement to pay the interest as well as the principal. 

: Stone vs. Bennett, 41 

2. S. agreed to pay to B. one thousand dollars at the expiration of five years from the 
date of the agreement, and one hundred and twenty dollars interest, per annum, 
thereon, during the time, with the privilege of discharging the whole at any time ; 
and further stipulated, that if he should, “ at any time before the falling due of said 
bond, pay any part of it, he shall be exoneraied from interest on that part of the one 
thousand dollars paid,” and interest on the remainder should be calculated in the 
ratio of one hundred and twenty to one thousand. Held: That the true construc- 
tion of this agreement was, that upon the payment of the principal, or any portion 
thereof, S. would be exonerated from the payment of accruing interest on the 
principal, or part thereof, paid, but not from the payment of interest that had accrued 
up to the time of such payment++++ +-++ e+e © cee cone Wine 098 gees 6600 evlee CoCeles lbid. 

3. Where a person contracts for the service of another for an indefinite time, the contract 
to be terminated at the pleasure of either party, and the servant to be furnished with 
suitable clothing, &c.: if the employer fails to furnish the servant with such clothing, 
and the latter leaves his service in consequence thereof, the servant is entitled to 
recover as much as his services were worth -+-++++ s++++++++ Sisk vs. Cunningham, 132 

4. A. built a boat for B., for which the latter was to pay a stipulated price so soon as 
there was sufficient water in the Grand River to let the boat out. Held: That A. could 
not recover the price until the happening of this contingency, although B. had, in the 
mean time, sold the boat. ++++ esos cere econ cece cece cone wee s seee Peery vs. Cooper, 205 

5. When contingencies are so remote and uncertain that they may never happen, or 
where, indeed, it is reduced to a certainty that they never can happen, the party may, 
in certain cases, be relieved in a court of equity, and even courts of law have some- 
times disregarded the condition in such cases; but not where the happening of the 
contingency, as in this case, is morally certain-+++ s+++ sees se eeee ceecee ce evee «Ibid, 

6. B. contracted, in 1825, with the proprietors of the town of Rocheport, for the purchase 
of a lot in that town, by which he bound himself to erect on said lot a dwelling- 

house of a certain description, within two years, otherwise the lot was to revert to 


++ Tunstall vs. Hamilton, 500 
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the proprietors. . B. neglected to build any house on the lot, and the court being of 
opinion that he had no sufficient excuse for failing to comply with his contract in 
this respect, refused to decree a specific performance +--+ + Broaddus vs. Ward et al., 217 
7. Plaiatiis, who were the owners of a ferry-boat, brought suit against defendant, under 
the act concerning boats and vessels, tor an injury to their reversionary interest in 
the boat. Some of the plaintitis were minors, and sued by guardian. It appeared, 
that the adult plaintiffs had leased the boat to one Ward, but it did not appear that 
the lease was executed by the infant plaintitis, or their guardian: Held, that the in- 
fants, by joining in the suit, had affirmed the contract of the other part-owners. 
Ward vs. Steamboat Little Red, 358 
8. An infant can become a party to a contract, made without authority trom him, by his 
subsequent adoption of it, as well as by his previous express consent. Hf an in- 
fant affirms a contract, he alone can say that he is not bound. None but the infant 
himself ean avoid i GL CEE EP LILLE PET TL eT CELE re eee Ibid. 
9. It is a well-established principle, that when a contract is reduced to writing, all an- 
terior and contemporaneous stipulations and representations are merged in the writ- 
ten instrument. This rule, however, does not exclude fraudulent misrepresentations 
made for the purpose of inducing a party to enter into contract sought to be enforced. 
Gooch vs. Conner, 391 
10. Where a party promises to pay a certain sum * in consideration of their (the promisees) 
assuming debts of W. W.” to the amount of said sum, the assumption of the debts is 
not a condition precedent to the payment of the money. ‘The promise is absolute 
and unconditionals esse eee cece cece ee cece econ oe eevee Overton vs. Curd § Russell, 420 
11. Where no time is fixed for the performance of that which is the consideration of the 
promise, the promise will be considered unconditional.+ e+e s secre ceeee ee eens Dbid. 
12. A. purchased of B. a tract of land, and executed his notes for the purchase money, 
payable in instalments, the last due 9th of August, 1S405 and at Uie same time B. 
executed his bond for a conveyance, Whenever the purchase money should be fully 
paid. On the 25th of September, 1842, A. executed a new note to B. in lieu of the 
note given for the last instalment. On this note suit was brought, and .\. contended 
that the payment of the purchase money and the making of the deed for the land 
were, by the terms of the bond, to be concurrent acts: Held, That whether the pay- 
ment of the note due on the 9th of August, 1840, and the making of the deed, were, 
by the contract, to be concurrent acts, was immaterial: the note sued on having 
been given in consideration of the cancellation of the note due on the 9th August, 
1840, and having been executed after that note became due, and long after the execu- 
tion of the bond for the conveyance of the land, it became payable independent of 
any covenants contained in that Donds+++ +++ eeeeee ee eens eee Brand vs. Vanderpool, 509 
3. Where there is a special contract in force, a party cannot waive the contract and pro- 


ceed upon a quantund incruilerse ee ceeeceeeecee eeee Chambers vs. King § Tunstall, 517 


CONVEYANCES. 
1. A. gave to B., his granddavghter, certain slaves, and to C., his grandson, certain other 
slaves. The instrument of the gift was a deed, providing, that if either the said B. 
or C. should “ die without heirs,” then the property of the one so dying should abso- 
lutely vest in the other. 5B. died without leaving any children: Held, that the gift 
was an entire disposition of the property of the donor in the slaves, and that the 
limitation over, being to take effect after such disposition, was void. Wilson vs. Cockrill, 1 
Quere— Whether the limitation over would have been valid had the same been 
created by will, or conveyance under the statute of uses++++ seers cece eceeees eee Dbid. 
2. See SHertrr’s SAEs, 4, 5 and 6. 

‘ 3. Under the act of December 23, 1815, (1 Territorial Laws, 422,) directing the mode of 
taking the acknowledgment or proofs of deeds executed by non-residents, a notary 
public of another State was not one of the officers therein authorized to take the 
acknowledgment of a non-resident to a conveyance of lands situated in this State. 

Wathen vs. Farr, 324 


4. See Lien, 5. 
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5. In a deed of conveyance, a part of the land conveyed was described “ as lying west, and 
adjacent to the tract of land first above mentioned.”? Held, to be merely words of de- 
scription, and not amounting to a covenant that the land did lie west, and adjacent 
to the land first mentioned ++ ++ee cece eens eecee eens eeeeee eee Ferguson vs. Dent, 667 

6. See TenpER, 3. 

CORPORATE SEAL. 

An instrument of writing, executed on behalf of a corporation, and to which the seal 
of the corporation is affixed, must be declared on as a bond or seeled instrument, 
although. in the body of the instrument, it ds stated to be a aole, having the corporate 
seal aitixed thereto++ +. sees eee ceee Benoist §& Hackney vs. Iukadilents ef Careiudelet, 250 

CORPORATIONS. 

Tae inhabitants of a corporate town are competent witnesses for the corperation, in a suit 

brought by the town, and in which the rights of the town are in controversy. 
Brada vs. Inhabitanis of Carcndelet, 644 
COSTS. 
. Plaintit? brought an action of assumpsit in the Cireuit Court against defendant, and 
recovered twenty-five dollars: IJ/eld, that as the suit was properly cognizable before 
a justice of the peace, the plaintiif could not recover costs, but the costs should have 
deen adjudged against hime+++ +++ eemeeeeeeeeeeeee Day vs. Hornbuckle §& Wife, 37 
Where administrators, who are also heirs at law, sue in the latter character for pro- 
perty belonging to the estate of the deceased, when they might have sued in their 
representative character, they will not be allowed the costs of suit out of the estate. 
Hughes vs. Hughes, 38 
3. In actions of trespass, if any damages be found for the plaintiff, he is entitled to re- 


— 


re) 


COVED COSTS cece seen ce were sree nee eere scene we eeee won cere woes » Bragg Vs. Brooks, 40 
. The Ist section of the act of February 20, 1835, concerning “ Costs,” (R. 8. 1885, p. 
127.) embraces those cases only in which the name of the real plaintiff is not upon 


ca 


the record, as When an official bond is given to the State, and suit is instituted in the 
name of the State to the use of the party suing. Where the proceeding is against 
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a public officer, or against such officer and his securities, by motion in the nae of 
the real plaintiif, the act does not require that security for costs should be given be- 
fore the proceeding is instituted. ‘The act does extend to cases commenced be- 
fore a justice of the peace sees ee eeeeeeeee ce cece « MeCurdy vs. Brown & Gibson, 5- 
COUNTY COURTS. 
1. The records of the county courts are the evidence of their official acts 3 and all orders 
of court not entered on record are extra-judicial and void. - Medlin vs. Platte County, 235 
COURTS. 
1. The county courts of the State of Tennessee are courts of general jurisdiction, and the 





record of the probate of a will from such a court is a record and judicial proceeding 

within the meaning of the constitution of the United States, and the act of Congress 

of 26th May, 1790, for the authentication of records, &c.-+++ Bright etal. vs. White, 423 
2. In an action of debt on a judgment recovered in the “* County Court” of Louisa coun- 

ty, in the State of Virginia, the plaintiif offered in evidence the record of a judgment 

rendered at a “court of quarterly session” for said county: Held, 

That there was no variance, it appearing from the record that the court of “ quar- 
terly session”? was the “ County Court,” the judgment being recorded by the County 
Court at its quarterly session. Chandler vs. Garr, 428 

COVENANTS. 
1. In covenant, the declaration should state a covenant of the defendant to the plaintiff. 
Perlvins vs. Reeds, administrator of Nash, 33 

2. In an action on a covenant to warrant and defend unto the plaintiti'a certain tract of 
land sold to him by defendant, the former offered in evidence a transcript of the pro- 
ceedings in an action of forcible entry and detainer, brought before a justice of the 
peace by plaintiff against one F., in which F. got a judgment for one-half of the 
land. Defendant was no party to this suit, and had no notice of the proceeding. 
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Held: That the reeord of the judgment before the justice was evidence of an evic- 
tion, but could not establish that such eviction was by titlé paramount. 
Fields vs. Hunter, 128 
3. Covenant will not lie on a penal bond conditioned to be defeated by the performance 
of collateral conditions: therefore, it will not lie on a sherifl’s bond. 
The State, to use, §c., vs. Woodward, 353 
4. A. sold to B. a certain tract of land, and bound himself in the penal sum of six hun- 
dred dollars, to give B. possession of the land by a certain day. B., in the same in- 
strument, bound himself to pay A., by that day, a certain sum, the consideration 
money. Held: That had there been no penalty annexed to the covenant of A., his 
covenant to give possession would have been dependent on the covenant of B. to pay 
the consideration money ; but the penalty annexed to the covenant of A. made the 
covenant independent +--+ + +++++++++ Freeland vs. Mitchell, administrator of Thomas, 487 
5. Covenants, in relation to their dependence or independence, are to be construed ac- 
cording to the intention and meaning of the parties, as gathered from the instrument. 
A covenant with a penalty annexed will always be considered as dependent +--+ +++ Ibid. 
G. A. purchased of B. a tract of land, and executed his notes for the purchase money, 
payable in instalments, the last due 9th of August, 1840; and at the same time B. exe- 
cuted his bond for a conveyance, whenever the purchase money should be fully paid. 
On the 25th of September, 1842, A. executed a new note to B. in lieu of the note 
given for the last instalment. On this note suit was brought, and A. contended that 
the payment of the purchase money and the making of the deed for the land were, 
by the terms of the bond, to be concurrent acts: Held, That whether the payment of 
the note due on the 9th of August, 1840, and the making of the deed, were, by the 
contract, to be concurrent acts, was immaterial: the note sued on having been given 
in consideration of the cancellation of the note due on the 9th August, 1840, and hav- 
ing been executed after that note became due, and long after the execution of the 
bond for the conveyance of the land, it became violin independent of any covenants 
contained in that bond---+..--- Ste cette cee wee eee eeeee Brand vs. Vanderpool, 597 
- Where two covenants are imneouieas of, ra hind no reference to, each other, the 
averment of the performance of one of them in a suit upon the other will be con- 
sidered immaterial, and a plea traversing the einen will be bad on general 
ee AE ee ee ee ee ee ee eee ee - Tbid. 
. Where a vendor cov nn to convey to the vendee, “ _ a good and sufficient w nas 
deed,” the land sold, it becomes the duty of the former to tender the deed to the latter. 
The vendee is not bound to demand the conveyance before his right of action ac- 
crues on the covenant++++ ++ sree cece ecceeeceeeeceeeees oe ee Burret vs. Browning, 689 


CRIMES AND PUNISHMENTS. 
1. The act of February 6, 1836, (Session Acts of 1836-37, p. 60,) amendatory to the act 
of March 20th, 1835, concerning crimes and punishments, providing for the punish- 
ment of certain felonies, when committed by slaves, was not designed to alter the 
nature of the offence, but merely to substitute another mode of punishment, and the 
offence being still a felony, the name of a prosecutor is not required to be endorsed 
on the indictment. + +-+++e os cece ce cece ee ccreccereccece cones s Lucy vs. The State, 134 
2. A bank-note is personal property, and the subject of larceny, within the meaning of 
the thirty-second section of the third article of the act of 1835, concerning crimes 
and punishments. (Rev. Stat., 1835, p. 178.) — See The State vs. Newell, 1 Mo. Rep., 
second edit., p. 171. +++ee  eceeee ce cece eceee eens +++ «+ McDonald vs. The State, 283 
3. A disclosure, by a grand juror, of the names of witnesses who testified before the jury, 
and the fact that they did testify, and the subject-matter about which they testified, 
is not an offence within the provisions of the seventeeth section of the fourth article 
of the act concerning practice and proceedings in criminal cases. 
The State vs. Brewer, 373 
4. The selling of spirituous liquors after nine o’clock on Sunday is indictable, whether 
the party selling has a license to vend spirituous liquors or not. The privilege con- 
ferred by the license is subject to the restraints imposed by the general law in force 
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when the license is granted. Such a license confers no right to violate the provisions 
of the Criminal Code.— See R. S. 1835, title, “ Crimes and Punishments,” art. &, sec. 
31, p. 209; Ibid, “Inns and Taverns,” p. 316-+ +++ ++ +++» + Lambert vs. The State, 492 
If a person assume to act as a physician, however ignorant cf medical science, and 
prescribe with an honest intention of curing the patient, but through ignorance of 
the quality of the medicine prescribed, or of the nature of the disease, or both, the 
patient die in consequence of the treament, ncn to the expectation cf the person 
prescribing, he is not guilty of murder or manslaughter. But if the party prescrib- 
ing have so much knowledge of the fatal tendency of the prescription, that it may 
be reasonably presumed that he edministered the medicine from an obstinate, wilful 
rashness, and not with an honest intention and expectation of eflecting a cure, he is 
guilty of manslaughter at least, though he might not have intended any bodily harm 
to the patient-.-- cece cece ce ceee ee eree er acesecereceveseres Rice vs. The State, 561 
An offence punishable otherwise than by death or imprisonment in the penitentiary, 
is not a felony, within the meaning of the statute of 1835, concerning crimes and 
punishnients.— (Rev. Stat., p. 216, sec. 36.) .- +. +++» Nathan (a slave) vs. The State, 631 


ona AL PRACTICE. 


1. Although it is the province of the judge, and not that of the jury, to determine whether 
the dying declarations ef the deceased are admissible, in cases where the death of 
the deceased is the subject of the charge, yet where the whole subject was left to the 
jury, under the direction of the court, and it was apparent that the accused had sus- 
tained no injury from the manner in which the declarations were introduced, the 
court refused to reverse the judgment on account of such irregularity. 
MeLean vs. The State, 153 
In capital cases, and, indeed, in all cases of felony, the jury, alter they are sworn, 
should not be permitted to separate until they rendered ieir \ erdict, ond if permit- 
ted to separate, the judgment will be reversed +++ + eres cee cere ce cece ee eeee coos Ibid. 
3. The only reason for setting aside a verdict where a separation of the jury has taken 
place, is, that the jury have been tampered with, or might have been tampered with ; 
but where the record precludes any such supposition, the verdict will not be set aside 
merely because one of the jury, without the permission of the court, absented him- 
self from the other jurors for a short time-+ +--+ ++ +++++++++ Whitney vs. The State, 165 
. Where there is any evidence having a tendency to establish a certain fact, the jury are 
to judge of its strength and sufficiency, and it is erroneous to instruct the jury, under 
such circumstances, that there is no evidence to establish such fact+++++++++ +++ +++ Dbid. 
The defendant was indicted for horse-stealing, and his declarations were given in evi- 
dence against him. The defendant offered to prove, “ that when engaged in horse- 
trading he was in the habit of drinking, and when in liquor was in the habii of telling 
inconsistant and false tales as to the manner in which he obtained his horses.” Held, 
That such evidence of defendant’s vicious habits of drunkenness and falsehood was 
properly excluded sss ce ceee ee ceee cee ceen cree eee ee cree cere eeee cee eees esos Tbid. 
Evidence that the oifence proved before the jury (and of which the jury found the de- 
fendant guilty) is another and different offence from that which was proved before 
the grand jury who found the bill, is inadinissible.--. ++ ++ ++++ Sprati vs. The State, 247 
. Where a person committed for any offence is brought before any court or magistrate 
under the habeas corpus act, he cannot be discharged for any “informality, insuffi- 
ciency or irresularity of the commitment ;” thereiore, where a person was charged 
in the commitinent with the commission of manslaughter, and it appeared that the 
offence was only an assault with intent to kill, the magistrate before whom the pri- 
oner was brought properly described the offence in the recognizance as an assault, 
ren Rev. Stat. 1835, title, “ Habeas Corpus,” art. 3, sec. 13, p. 303. 
Snowden vs. The State, 483 
. Where a scire facias is issued on a forfeited recognizance in a criminal case, it is not 
necessary that the scire facias should contain an averment that an indictment had been 


found against the principal in the recognizance ++++ ++ sees etree ere eeee ener cece oe Dbid. 


9 Ona scire facias the court will give judgment according to Jaw, and not according to 
96 
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the prayer of the plaintiff. Therefore, when the writ of scire fucias required the de- 
fendants to show cause why the same should not be levied of “their respective bodies, 
lands and chattels,” instead of “their respective goods and chattels, lands and tene- 
ments,” the error was held not to vitiate the writ, but considered as a mere clerical 
blunder - Coe oes we cece oe eee oe oe rene oe eee oe wees oe ees eeee oe -+ Ibid. 
10. Upon the trial of an aiden for nies in the first nase, a waite that the ju jury 
find the prisoner “guilty in manner and form as he stands charged in the indictment,” 
is insufficient, the 1st section of the 7th article of the act concerning “ Practice and 
Proceedings in Criminal Cases” making it the duty of the jury, “if they convict the 
defendant, to specify in their verdict of what _e of the offence they find the de- 


fendant guilty.”— R. S. 1835, p. 493 - see eceeees -» McGee vs. The State, 495 
11. Whatever ond be taken adv ieee of in nue of judgment wid be corrected poi writ 
Of CFFOTr esses ce cece cece wee cccccce eee © eee co cece cece os -- Ibid, 


12. The defendant was indicted under the Bist s section of the 8th article of the ate con- 
cerning “Crimes and Punishments,” (R. S. 1835, p. 209,) for selling “ fermented 
liquors” after nine o’clock on Sunday morning, and was found guilty. The evidence 
was that defendant sold ale, and some evidence was given to show that ale was a 
fermented liquor: Held, That whether,ale was a fermented liquor or not was a ques- 
tion for the jury, and it not appearing that the court misdirected the jury in relation 
to that or any other question arising on the trial, the judgment was affirmed. 


Bach vs. The State, 497 
13. See WiTNEssEs, 4. 


14. The act authorizing a change of venue in criminal cases, is imperative whenever a case 
is made out in conformity with its requisitions, and it is not left to the discretion of 
the court, when the requirements of the act are complied with, to grant or refuse 
the application as a mere matter of discretion---+-.++++.++++ Freleigh vs. The State, 606 
15. The court may, in its discretion, permit witnesses to be recalled and examined, at any 
time before the jury retire, in criminal as well as civil cases, in order to supply testi- 
mony that has been omitted by inadvertence or mistake «+++ + ++++ sees + sees eeee oe Tbid. 


DAMAGES. 
1. In an action of trespass, where the declaration contains counts under the statute and 
at common law, and entire damages are assessed, the damages will not be trebled, it 
not appearing from the verdict that the damages were assessed the statutory counts 

only. 
Quere.— Should not a declaration in trespass, under the statute, in order to bring 
the offence within its terms, aver that the defendant had no interest or right in the 
property taken away, and that it was on land not his own?—See Rev. Stat., 1835, 

title, “ Trespasses,” p. 612. Lowe & Forsythe vs. Harrison, 350 


DEBT. 
1. The action of debt, for rent in arrear, though founded on a deed, is an exception to 
the general rule, that whenever an action is founded on a deed, the deed must be de- 
NE TL TE LECLERC LRT TTT - Garvey vs. Dobyns, 913 


DEBTOR AND CREDITOR. 
1. See PrincipaL AND SuRETY, 1. 


DECLARATIONS. 
1. See EvipEnce, 5. 


DEEDS. 
1. See Conveyances, 1, 3. 


DEED OF ASSIGNMENT. 
1, The validity of a deed of assignment alleged to be fraudulent, may be tried in a court 
of law upon an issue made between an attaching creditor and the assignee, summoned 
as garnishee under the provisions of the law relating to attachments. 


Lee et al. vs. Tabor et al., 322 
2. See AssiGnMENT, 1, 2. 
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DEDICATION. . 
It is well settled that the owner of land may, without deed or writing, dedicate it to pub- 
lic uses. No particular form or ceremony is necessary in the dedication. The assent 

of the owner of the land, and the fact of its being used for the purposes intended by 

the appropriator, are sufficient to constitute a dedication. But where such owner is 
interested in proving such dedication, and seeks to gain some advantage thereby, he 

will be held to strict proof of a dedication, and evidence that would have established 

a dedication as against him will not be sufficient «+++ +++ ++++ severe 


DEMURRER. 

1. Where a demurrer is filed to the whole declaration, and some of the counts are bad 
and others good, the demurrer should be sustained as to the bad counts, and over- 
ruled as to the others.— (See Rev. Stat., 1835, title, “ Practice at Law,” art. 3, sec. 
14, 16., p. 458, 5 cc -+ Buford vs. Byrd, 

2. See PracTice, 38. 


DESCRIPTION. 
1. See SHERIFF’s SAEs, 4, 5. 


DETINUE. 
Where an action of detinue is brought by a tellants in common of a chattel, without join- 
ing his co-tenants, the non-joinder may be plead in abatement, or may be taken ad- 
vantage of on the trial, although the form of the action is ex delicto. 


Smoot vs. Wathen, administrator, 
DILIGENCE. 


The holder of a check should use due diligence in presenting the same for payment, and 
if the drawer sustains any loss or ee from the want of such presentment, he will 
be discharged + Pee eee ee tae cree renee wees seen - St. Johns vs. Homans, 


ESTRAYS. 
A person claiming an estray as taken up must show that all the pre-requisites of the law 
have been complied with. He must show the performance of all those acts which 
the law requires to be performed, in order to vest the property of the estray in him. 


Crook & Thurston vs. Peebly, 
EVIDENCE. 


1, Where a person who is a material witness for the defendant, in an action on tort, has 
been joined with such defendant, and there is no evidence, or slight evidence against 
him, the jury may find a separate verdict in his favor ; in which case, the cause being 
at an end, with respect to him, he may be admitted as a witness for the other defend- 
ant - Cece meee ween toes Oe oe cnee wees cone ween evens «+ Brown vs. Burrus, 

. The manner of examining a witness is alias Ww ithin the eniiinn of the court be- 
fore whom the witness is produced. Material testimony ought not to be rejected 
because offered after the evidence is closed on both sides, unless it has been kept 
back by trick, and the opposite party would be deceived or injuriously affected by it. 
So, after a witness has been examined and cross-examined, the court may, at its dis- 
cretion, permit either Party to examine him again, —_ as to new matter, at any 


Rector vs. Hartt, 448 
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382 


344 
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time during the trial-- Cee t eee meee we ceee ee eens wee ee ees ccsse vee cess vores os SO, 


3. If a witness is sworn, li gives some evidence, heen ficial or er he 


may be cross-examined in tian to all matters involved in the issue - ceeee eo Tid, 


4. Where a testator omits in his will to make a disposition of a part of his wane, or 
where it is ambiguous upon the face of the will what disposition he intended to make 
of such part, parol evidence is inadmissible to show that the testator intended to give 
such part of his estate to a particular heir++++ +++ «+++ eee + eeeeee Davis vs. Davis, 

5. A party cannot give evidence, in his own favor, his own declarations, when not made 
in the presence of the other party+ ++ ++++ see eeeeeeeees sees McLean vs. Rutherford, 

6. A party cannot give parol evidence of the existence and contents of a judgment ren- 
dered by a justice of the peace, without first proving its loss or destruction. Sccond- 
ary evidence of a record is inadmissible, unless its loss or destruction be first proved. 

Bogart vs. Green & Rogers, 
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7. Where a judgment is gion in evidence, it is equally conclusive in its effect, as if it 
“s were specially pleaded in bar «+++ + ++++ s+ seeeceeeeeceecess coon oe Offutt vs. John, 

8. See Pracricr, 8. 

9. In an action on a covenant to warrant and defend unto the plaintiff a certain tract of 
land sold to him by defendant, the former offered in evidence a transcript of the pro- 
ceedings in an action of forcible entry and detainer, brought before a justice of the 
peace by plaintiff against one F.,in which F. got a judgment for one-half of the land. 
Defendant was no party to this suit, and had no notice of the proceeding. 

Held, That the record of the judgment before the justice was evidence of an evic- 
tion, but could not establish that such eviction was by title paramount. 
Fields vs. Hunter, 128 
The fact, that a subscribing ‘witness to a writing was a person of bad character. may 
influence the jury in determining whether the writing was the act of the person pur- 
porting to have executed it, but cannot prevent the writing from being admitted in 
EVIAENCE ooo cece voces ceee cease oe cece oe cece ce ccccce cose oe Lauless vs. Guelbreth, 139 
The transcript of the docket of a justice of peace is evidence only of such matters as 
he is by faw required to place there. Therefore. where the justice stated on his 
docket thai the agent of the plaintiif released one of the defendants from the note sued 
on, it was held no evidence of a rcleaSee- ++ +++ + eee seers eee Brown vs. Pearson, 159 
12. Parol evidence to the effect that there was an understanding between the obligor, in 
the bond sued on, and the obligee, at the time of the execution of the bond, that the 
latter would not hold the former responsible on the bond, is inadmissible. Where a 
contract is reduced to writing, the presumption of law is, that the writing contains 
the whole contract, and a party will not be permitted to contradict his written agree- 
ment by parol eVidence- +--+ + eee ee eeeeee eee ee Woodward ef al. vs. MceGuugh ct al., 161 


— 


20 


10 


il 


13. A party possessing 2 community of interest in the subject-matier, is, nevertheless, a 
competent witness, unless the record of the Judgment would be evidence for or 
against NIM ++++ se eeee cee ee cee cece eee cee ceeeee Cuson, aciiinistrator, vs. White, 216 

14. A., as principal, and J. and M., as securities, executed their note to Platte county, for 


money borrowed. It appeared, upon the trial, that the name of J., one of the secu- 
rities, had been erased trom the note, and M., the other security, offered to prove 
that the County Court of that county, while in session, verbally ordered the name of 
J. to be erased, without the consent of M. Held: That this evidence was inadmis- 
sible ; that the records of the County Court are the evidence of their official acts ; and 
that all orders not entered on record are extra-judicial and void. 
Medlin vs. Platte County, 235 
15. Proof that the notary made inquiry of several of his acquaintances in different parts of 
the city of St. Louis, as to the place of business or residence of the maker of a bill, 
without being able to ascertain either, was held to dispense with proof of notice. 
Shepard vs. Citizens’? Insurance Co., 272 
In a suit by a mortgagee of personal property. against a purchaser of the mortgaged 
property, under execution against the mortgagor subsequent to the mortgage, the 
mortgagor is a competent witness for the morigagee++++ ++ ++++++++ King vs. Bailey, 332 
In an action for a malicious prosecuticen, in causing the plaintiff to be arrested as a 
vagrant, the warrant upon which the arrest was made did not sufficiently describe 
the offence. Yet, as it appeared that the warrant was intended io arrest the plaintiff, 
for the offence charged by the defendani, it was properly admitted in evidence. 
Williams vs. Vunmeter, 339 
In an action for a malicious prosecution, the defendant may show that, in good faith, 
and upon a full representation of all the facts, he was advised by counsel that a 
prosecution was warranted, but he will not be permitied to show that he was advised 
by any other than counsel, as by the justice who issued the warrant - +--+ ++-+++ ++ Ibid. 
19. The assignment of a bond or note must be in writing, to enable the assignee to main- 
tain an action thereon in his own name, and the writing itself should show whether 
the assignment had been made: parol evidence is inadmissible to prove that fact. 
Miller, to use, &c., vs. Paulsell & Newman, 305 
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20. It is a well-established principle, that when a contract is reduced to Writing, all an- 
terior and contemporaneous stipulations and representations are merged in the writ- 
ten instrument. This rule, however, does not exclude fraudulent misrepresentations 
made for the purpose of inducing a party to enter into contract sought to be enforced. 

Gooch vs. Conner, 

21. Books offered in evidence as the “ printed statute books” of a sister State, must purport 
“to be printed under the authority of such” State. (See Rev. Stat. 1835, title, “ Evi- 
dence,” sec. 2, p. 250.) Therefore, the book entitled, “ The Siatute Laws of the 
State of Tennessee, of a public and general nature, revised and digested by John 

Haywood and Robert L. Cobbs, by order of the General Assembly,’ and the book 
entitled, “A compilation of the Statutes of Tennessee, of a general and permanent 
nature, from the commencement of the Government to the present time, with refer- 
ences to Judicial Decisions in notes 3 to which is appended a new collection of Forms: 
by K. L. Caruthers and A. O. Nicholson, Nashville, Tennessee,” are not admissible 
in evidence as the “ statute books” of the State of Tennessee, neither “ purporting to 
be printed under the authority” of that State- +++. +++ ++++ ++ Bright et al. vs. White, 

22, See VARIANCE, 3. . 

ainst the treasurer of that county and his securities in 
his official bond, for a default. On the trial. the county offered to introduce as a 
Witness another security of the treasurer in a former bond, who being interrogated 
on his voir dire, stated that he had no interest in the event of the suit, but believed 
that a recovery against the defendants would prevent a suit against him: Held, 

That his interest was of that remote and contingent character which affected only 
his credibility, and did not render him incompetent. The record in this suit could 
not be evidence for or against the witness in another action. 

Todd et al. vs. Boone County, 

21. In an action of slander, for charging plaintiff with having been guilty of fornication, 
evidence that there was “a common report in circulation,” concerning the guilt of 
the plaintiff, is inadmissible. Neither can the defendant prove that a third person 
told him of the report before the time he was charged with speaking the words. 

Moberly vs. Preston & Wife, 

25. Where several are sued on a joint and several contract, one of the defendants will not 
be allowed to appear and testify on behalf of the plaintiff, against the consent of the 
other defendants, for he is decidedly interested in the event of the suit, in diminish- 
ing his own liability -+-- Cee Ce CO sees Levy vs. Hawley, 

26. The 16th and 17th sections of the fifth article of the act relating to justices’ courts, (Rev. 
Stat., 1835, p. 361,) allowing a party, in certain cases, before a justice of the peace, 
to summon the adverse party 2s a witness, and in the event of his not appearing, to 
testify himself, do not authorize a plaintiff to summon a defendant to testify against 
his co-defendants. It was not the intention of the statute to suffer one defendant to 
prejudice by his own oath, or by his disobedience to a subpena, the right of a co- 


23. Boone county brought suit a 


+ 
to) 


or 


391 


43] 


462 


510 


UE yn Clea basse sia cs aso 25 65 05s) 5 love lay aloveiiosseievele woven statiar oieiteieisseusi o)a;sieceveiispou'elelsve le leuese all oo overuse CU GME 


27. A transcript of proceedings had before a justice of the peace who is out of office, certi- 
fied by the justice in possession of the docket, is evidence of such matters as are 
properly on the docket. But where the party against whom the transcript is offer- 
ed objects to its admission on account of its containing irrelevant matter, he should 
point out the same, and ask the court to exclude the exceptionable matter. It will 
not do to object in general terms to the rendering of the transcript.— See act of Feb- 
ruary 1, 1839, concerning “ Evidence,” session acts of 1838-39, p. 43. 

Palmer vs. Hunter, 

28. Upon a trial, for the purpose of determining the validity of a will, where several of 
the devisees are made defendants, the declarations of one of the defendants as to the 
state of mind of the devisor, at the time of making the will, may be given in evidence 
against all the defendants+-++ ++ seeees cece eee cece ceecee oe Armstrong vs. Farrar, 

20, Where the parties to a suit have a joint interest in the matter in controversy, whether 
as plaintiffs or defendants, an admission made by one is, in general, evidence against 
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30. The inhabitants of a corporate town are competent witnesses for the corporation, in a 
suit brought by the town, and in which the rights of the town are in controversy. 
* Brada vs. Inhabitants of Carondelet, 644 
31. If the plajntiff denies the truth of the answer of a garnishee, it is incumbent upon him 
to prove that the answer is untrue. The law presumes the answer to be true, until 
the contrary is nade to appear by the plaintiff. 
Davis, garnishee of Fleming, vs. Knapp & Shea, 657 
32. A note payable in property, is admissible in evidence under the money counts. 
St. Louis Floating Dock Co. vs. Soulard, 665 
33. Hearsay evidence is incompetent to establish any specific fact, which, in its nature, is 
susceptible of being proved by witnesses who can speak from their own knowledge. 
Chouteau vs. Searcy, 733 
34. It is for the court alone to determine whether a witness is competent, or the evidence 
admissible. It is therefore eroneous, after permitting the testimony of a witness to 
go to the jury, to instruct the jury to disregard the testimony, if they should find 
that the witness was interested «+++ + esses eres eens trees see eee ee ee teen ees +++ Tbid. 


EXECUTION. 

1. See Lien, i. 

2. See SHERIFF, 1. 

3. The bare possession of a chattel by a mortgagor, with the consent or permission of 
the mortgagee, and determinable at his will, is not the subject of sale under execu- 
THOM coos cece cece cove wees pehs SR baSS DSS) BO Os Ube bose ORS 0% +++ King vs. Bailey, 332 

4. See JupcMENTS, 7, 8. 

5. In a proceeding before a sheriff or constable, to try the right of property between the 
defendant in the execution and the claimant, the verdict of the jury is a full protection 
to the officer, as well against the plaintiff in the execution as the claimant. The 
plaintiff cannot compel the officer to sell the property levied upon by tendering a suf- 
ficient bond of indemnity.— See Rev. Stat., 1835, title, “ Executions,” sec. 24, p. 257; 
also, “‘ Justices’ Courts,” art. 7, sec. 14-16, p. 367--++ «+--+. +++ Fisher vs. Gordon, 386 

6. An officer is bound to use reasonable diligence in searching for property of the defend- 
ant in the execution, but the mere fact that the defendant had property will not ren- 
der the officer liable, if he used reascnable diligence to discover property, and could 
FIN NONE «<o0ce cove voce voce cove oc oose cose cece ceccce cee ) Oine ewe o ccee cece cee SOI 

7. The 13th section of the act of Sebruary 21, 1825, concerning executions, providing, 
“that in all cases where execution shall be levied upon any real estate, the sheriff 
shall divide the property, if susceptible of division, and sell only so much thereof as 
will be sufficient to satisfy the execution,’ &c., is directory. A violation of its in- 
junction will not make a sale void, although it may be good cause for setting it aside. 
Every application to vacate or set aside a sale so made must be governed by its own 
circumstances: no general rule can be laid down upon the subject. Rector vs. Hartt, 448 

8. See GARNISHMENT. 


FEES. 

1. The third section of the act of February 27, 1843, concerning the register of lands, 
providing, that “the fee allowed the register of lands, upon the payment of taxes 
upon land or town lots, and all other fees, at the State treasury, shall be paid into 
the State treasury by the person paying taxes,” is not inconsistent with the 32d sec- 
tion of the act of Feb. 27, 1843, to “ provide for the sale of lands for the taxes,” al- 
lowing the register certain fees for every tract of land or town lot which he shall 
certify out for sale, &c. The former act refers to those fees only which were allowed 
the register by the act of February 3, 1841, entitled, “An act to establish a register’s 
office ;” therefore, the register is entitled to the fees allowed him in said 32d section, 
and the auditor may draw his warrant in favor of the register for the fees allowed 
him under this section, as the services are rendered.— See Session Acts of 1840-41, 
p- 119; also, Session Acts of 1842-43, p. 105, 137 «+++ +++. sees «+++ Heard vs. Baber, 142 

2. Where a witness residing in another State is here compelled to enter into recognizance 
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for his appearance as a witness before the courts of this State, he will be allowed 
mileage from his place of residence---+- «++ see eee wees 


FORCIBLE ENTRY AND DETAINER. 

1. Where a person in possession of premises sells the same and removes from the house, 
and delivers the keys of the house to his vendee, with the intention of giving him 
possession, such acts amount to a delivery of possession, and will enable the vendee 
to maintain an action of forcible entry and detainer against an intruder. 

Hoffstetter vs. Blatiner, 

2. The 27th section of the act of January 28, 1839, concerning “forcible entry and de- 
tainer,” (session acts of 1838-39, p. 48,) makes it the duty of the appellant himself 
to file the transcript of the justice’s proceedings, on or before the return day of the 
appeal, and his failure to do so gives the appellee the right to produce the transcript, 
and have the judgment of the justice affirmed. And where the judgment is thus af- 
firmed, a writ of restitution may be issued from the Circuit Court.— See same act, 
sec. 34, Aloe cece ces : -- Keim vs. Daugherty, 

3. A. brought an action of “forcible entry and sinainen” ” against 8. -,in the township of 
C. On the trial, the jury being unable to agree, were discharged, and the cause, on 
motion of A., was removed to another township in the same county: Held, That 
there was no error in the removal of the cause, as the jurisdiction of the justice was 
co-extensive with the county.— See Rev. Stat., 1835, title, “Forcible Entry and De- 
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- - Huighins vs. The State, 238 
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tainer,” sec. 5, p. 278, and “ Justices’ Courts,” art. 1, sec. 6, p. 348 +++ e+ vere coos « Lbid. 


4. Where judgment by default has been rendered against the defendant in an action of 
forcible entry and detainer, he will not be entitled to an appeal, although he first 
moves to set aside the judgment by default, and such motion is overruled.— See act 

‘ of January 28, “isd concerning “forcible entry and detainer,”’ sec. 11, session acts 
of 1838-39, p. 47. 00 000s co cece cece cs 000s 08 ccce oc eees ce cece ai Bobst, 

5. But where, in such, ns sil has been dies ed by the justice, the cause will not be 
dismissed from the docket of the Circuit Court if the judgment against the appellant 
was improperly given, as where he has not been served with process as the law re- 
quires. In such case it is not the duty of the Circuit Court to try the cause de novo, 


506 


without regarding any error or imperfection in the proceedings before the justice - - Ibid. 


6. Where process may be served by leaving a copy of the summons “ at the usual place of 
abode” of the party, with some white member of his family “ above the age of fifteen 
years,” a return that the copy was left “at the dwelling-house” of the party, “ with his 
wife,” and the same read to her, is insufficient. The law will not presume that “ the 
dwelling-house” of the party was his “usual place of — that his wife was 


“above the age of fifteen years. ++ ssseceeceeceereeceecee cee sence eeeees «+ Lbid. 


7. Where, in an action of forcible — and detainer, a judgment by default has aie im- 
properly entered against the defendant, the proper course to be pursued by the de- 
fendant seems to be to apply to the Circuit Court, under the 37th section of the act 
of January 28, 1839, concerning forcible entry and detainer, to compel the justice to 


allow the appeal «+++ ++ sees ceeeeeees aralieracele PORE RT eae PEER SRO OREN ne ee - Ibid. 


FRAUD. 

1. Where a person bona fide, and for a valuable consideration, purchases slaves from one 
having a power of attorney from the owner’to sell the slaves, the latter cannot avoid 
the sale on the ground that the power of attorney was fraudulently obtained from 
WRUTTA 6:6 6:6; 6):d'0.616: 5. c.cis'nee. 1061006 010100 cio sicic'e ie vielte 40 ¢ 0:5: eee eeee Lawless vs. Guelbreth, 

2. Possession of personal property by the mortgagor, after the mortgage, is not fraudu- 
lent and void in law, as against creditors, prior or subsequent.—See S. C., 6 Mo. 
Rep., 575; Shepherd vs. Trigg, 7 Mo. Rep., 1613; Ross vs. Crutsinge, Ibid., 245, 

King vs. Bailey, 

3. The act of February 11, 1835, entitled, “ An act to prevent fraud,” (Rev. Stat., 1835, 
p- 283, 284,) does not reguire that conveyances of goods and chattels, made for a 
valuable consideration, should be recorded. The act avoids conveyances of goods 

and chattels, for a consideration not deemed valuable in law, unless possession actu- 
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ally and bona fide accompany the conveyance or gift, or unless the same is acknow- 
ledged and re@orded in the like manner as deeds for land++++++ e esse sere reweee © Lbid. 
4. The 4th section of the act of February 11, 1835, concerning fraud, (R. 8S. 1835, p. 283,) 
rendering void certain conveyances of personal property, ** as agaiust creditors and 
purchasers,” &c., embraces,only creditors of, or purchasers from, the parties to the 
conveyance. A purchaser from a person not a party to the conveyance, but having 
only the possession of the property in right of another, and not deriving title under 
the conveyance, is not embraced within this section-- +--+ +++. ++ ++ 4llison vs. Bowles, 346 
5. The statute of frauds rendering void loans of personal property, alter five years’ pos- 
session, as to all creditors and purchasers of the persons remaining in possession, 
&c., does not affect the title as between the parties to the loan, as between them the 
property is still considered a loan. And where the loanee dies in possession the 
property is not considered as assets, nor can it be recovered as such by ihe executor 
or administrator of the loanee.—See act of January 4, 1825, concerning * Fraud,” 
sec. 3 Rey. Stat. of 1815, p. 402; also, act of February 11, 1835, concerning “Fraud,” 
sec. 5 Rey. Stat. of 1835, p. 283-- +++ eeee eee eee Smool vs. Wathen, administrator, 522 


GAMING. 
See WacGeEr, 1, 2. 


GARNISHMENT. 
If the plaintiff denies the truth of the answer of a garnishee, it is incumbent upon him to 
prove that the answer is untrue: the law presumes the answer to be true, until the 
contrary is made to appear by the plaintilf.--- -- Davis, garnishee, vs. Knapp §& Shea, 657 


HABEAS CORPUS. 

Where a person committed for any offence is brought before any court or magistrate 
under the habeas corpus act, he cannot be discharged for any “informality, insuf- 
ficiency, or irregularity of the commitment;” therefore, where a person was charged 
in the commitment with the commission of manslaughter, and it appeared that the 
offence was only an assault with intent to kill, the magistrate before whom the pri- 
soner was brought properly described the offence in the recognizance as an assault, 
&c.— Rev. Stat. 1835, title, “* Habeas Corpus,” art. 3, sec. 13, p. 303. 

Snowden et al. vs. The State, 483 
INDICTMENTS. 

1. Where an indictment contained two counts, on the first of which a nolle prosequi was 
entered, and the time of committing the offence was only averred by reference to the 
first count, it was held, that the defendant might be tried and convicted on the second 
count, it not being stricken out, or rendered null, as, perhaps, it would have been 
upon a demurrer sustained «+ +--+ ++ eeee cece cee c eres wees veee Wills vs. The State, 52 

2. If the offence in an indictment under the act of February 16, 1841, entitled, “An act 

to regulate groceries and dram-shops,” be described in the words of the statute, the in- 

dictment will be bad.—See contra, The State vs. Comfort, 5 Mo. Rep., 3373 The 

State vs. Martin, Idid., 361; The State vs. Mitchell, 6 Mo. Rep., 147. 

The State vs. Brown, 210 
. The act of March 18, 1835, entitled, “ An act to regulate inns and taverns,” is, with 

the exception of the 33d section, in force, and an indictment for dealing in wines and 

spirituous liquors should charge that the defendant had no license for that purpose. 

If the indictment charges, in the words of the statute, that the defendant sold such 

wines, &c., “without having a dram-shop license continuing in force,” the indict- 

ment will be bad -<- co.cc ccc cc coe oc ccs cece cree cee cee cs cece os sees oc cece Lie 
. In an indictment for gaming, under the sixteenth section of the eighth article of the 
act concerning crimes and punishments, (Rev. Stat., 1835, p. 208.) if the offence 
charged be described in the words of the statute, it is sufficient-- Spratt vs. The State, 247 
5. An endorsement on an indictment, as follows—* A true bill,” signed by the foreman, 
is a sufficient certifying of the indictment-+-+ ++ +++ sere ce cee eeee cence ween eens Tbid. 
6. An endorsement on the back of an indictment, “ A true bill,” signed by the foreman of 
the grand jury, is a sufficient certificate, within the meaning of the nineteenth section 
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of the third article of the act of 1835, concerning practice and proceedings in crimi- 
nal cases. (Rev. Stat., 481.) — See Spratt vs. The State, ante, p. 247, 249. 
McDonald vs. The State, 283 
7. Where the name of the county is written in the margin of the indictment, and in the 
body of the indictment the county is referred to by name, as, “the county of Wash- 
ington aforesaid,” the venue is well laide++++eeee ce ceee ce eeee cee ce cree ce eeee ee Ibid, 
8. In an indictment for stealing bank-notes, it is not necessary to allege that the bank isa 
chartered institution, authorized by law to issue notes.— See art. 6, sec. 20, act con- 
cerning practice and proceedings in criminal cases, Rev. Stat., 1835, p. 491 «+++ «+ +. Tbid. 
9. In an indictment for “ open, gross lewdness, or lascivious behavior,” under the eighth 
section of the eighth article of the act concerning “crimes and punishments,” (Rev. 
Stat., 1835, p. 206,) it is not sufficient to charge the defendant generally, in the words 
of the statute, with being guilty of “ open, gross lewdness and lascivious behavior,” 
by then and there publicly cohabiting with one F., &c.; but the specific act in which 
the lewdness or lasciviousness is displayed must be specified, with that degree of 
certainty that would advise the accused of the specific charge he is called upon to 
ANSWET > occe cc ccce 0c ccce cs cece coc ce ccccne coves cscoe coe Mameron Vs. The State, 494 
10. A ticket in a lottery, which entitles the holder to one-fourth of the prize drawn to its 
numbers, although usually called a quarter of a ticket, is a lottery ticket, within the 
meaning of the act of December 19, 1842, “to abolish lotteries, and to prohibit the 
sale of lottery tickets in this State,” and may be so described in an indictment under 
this act... Siem MAGs Abe OAs ae ale 60S Oe 66 Oe @eG anen ewes 5 «+++ Freleigh vs. The State, 606 
- In an indictment, un@er the act of December 19, 1842, “to ubolish lotteries, and to 
prohibit the sale of lottery tickets in this State,” for selling a lottery ticket, contrary 
to the provisions of said act, it is not necessary to set out the ticket by its tenor or 
purport: it is sufficient to describe the ticket as a “ certain lottery ticket.”---- -+-- Ibid. 
12. An indictment will lie, on the above act, for the sale of a lottery ticket, although the 
statute is in the plural, prohibiting the sale of lottery tichets «+++ ++ +.ee ee eres ee eee Dbid. 
13. An offence punishable otherwise than by death, or imprisonment in the penitentiary, 
is not a felony, within the meaning of the statute of 1835, concerning crimes and 
punishments ; (Rev. Stat., p. 216, sec. 365) therefore, in an indictment against a negro, 
or mulatto, for an attempt to commit a rape on a white female, which offence is 
punishable by castration, it is not necessary to aver that the act was done feloniously, 
or with a felonious intent. (Rev. Stat. 1835, p. 170, see. 28.) 
Nathan (a slave) vs. The State, 631 


1 
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INFANT. 
2. An administrator may set up the infancy of his intestate as a bar to a demand founded 
on a bond executed by the infant. Although the defence of infancy is a personal 
privilege, yet the administrator is the representative of his intestate, and stands in 
his place---- cee ee eee ce eee we eee oe cee cece cece cece ccces es Parsons Vs. Hill, 135 
2. Plaintiffs, who were the owners of a ferry-boat, brought suit against defendant, under 
the act concerning boats and vessels, for an injury to their reversionary interest in 
the boat. Some of the plaintitfs were minors, and sued by guardian. It appeared, 
that the adult plaintiffs had leased the boat to one Ward, but it did not appear that 
the lease was executed by the infant plaintiffs, or their guardian: Held, ‘That the in- 
fants, by joining in the suit, had affirmed the contract of the other part-owners. 
Ward vs. Steamboat Little Red, 358 
3. An infant can become a party toa contract, made without authority from him, by his 
subsequent adoption of it, as well as by his previous express consent. If an infant 
affirms a contract, he alone can say that he is not bound. None but the infant him- 
self can avoid his contracts «+e coc. ccccee ccs scces oe cece ccce ce ccesces voce oe LHI, 


INJUNCTIONS. 
1. After the dissolution of an injunction, staying proceedings at law, and the awarding of 
damages, the court, as a court of chancery, has nothing to do with the case; the par- 

ties should be left to proceed in their suit at law---+-+++++ Powers cl al. vs. Waters, 299 
2. When an injunction is asked for to stay proceedings at law before jdginent, it will 
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only be granted upon terms, so as to leave the party at liberty to proceed to trial and 
judgment, unless a discovery is sought for to aid a defence at law, or the answer is, 
in some other way, necessary on the trial «+++ -++e++ seeree ce eees cone cone ee evee Ibid, 


INSTRUCTIONS. 

1. An instruction not predicated on the evidence in the cause is erroneous: so is an in- 
struction which, in effect, tells the jury that they must believe the evidence.— See 
Bryant vs. Wear and Hickman, 4 Mo. Rep., 106 --.+++++++++ ++ Vaulz vs. Campbell, 224 

2. The judgment of the court below will not be reversed on account of erroneous instruc- 
tions given, when it is apparent that the party complaining has sustained no injury 
thereby.— See Newman vs. ene Mo. wi — weet et al. vs. ne 7 Mo. 
Rep., 419 -- eee ec ecee cee eee ee «+ [bid. 

3. An selves «that the plaintift - enn a prima ne right to the anne of 
the property in controversy is erroneous, as amounting to an instruction that the jury 
must believe the facts on which the instruction is founded -- ---- Garesche vs. Boyce, 228 

4. Where there is any evidence tending to the proof of a fact, its sufficiency to establish 

that fact must be determined by the jury; therefore, in sueh a case, it is erroneous 
in the court to instruct the jury that the evidence is not sufficient to prove the con- 
troverted fact+++++ sees cece ceeeceeececeeeee see Glasgow § Harrison vs. Copeland, 268 
5. Although an instiuetion may nice a correct pe principle, yet, if the same princi- 
ple has been announced to the jury in other instructions, the court is not bound to 
give such instruction «+ ++++ ++ esse ce eceeeceee ce eceeecees Williams vs. Vanmeter, 339 
6. When instructions are given, although taken separately, each might be exceptionable ; 
yet if, taken together as a whole, they contain a correct ve of the law of the 
case, the judgment will not be reversed -. See ee eee wees ween ee ween one + Ibid. 
. A party who complains of erroneous eunneuion must take his exceptions at the ti time 
the instructions are given. Exceptions to the opinion of the court must be taken in 
the progress of the trial, and not after the trial---.--++++.+ -.+- Randolph vs. Alsey, 656 
- See Practice, 49. ‘ 
9. An instruction which assumes the existence of any fact in issue, is erroneous. 
Thompson vs. Botts, 710 
10. It is erroneous to instruct the jury to find for a party upon the supposition that they 
find another fact to be true, when there is no evidence of the existence of such sup- 
posed fact>cee ce ceecene oe cone weve cone oe seve ce veces sees sone CHOULCAU VS. Searcy, 733 


INSURANCE. 
1. Instrers are responsible for a loss occasioned by a risk insured against, notwithstand- 
ing such loss may be attributable to the negligence or misconduct—not amounting to 
barratry of the assured, or his agents. 
St. Louis Insurance Co. vs. Glasgow, Shaw & Larkin, 713 
. Where a steamboat was insured, among other risks, against fire, and afterwards was 
put on the floating dock for the purpose of being repaired, and while on the dock 
was burned, and such burning was occasioned by the carelessness and negligence of 
the workmen having the boat in charge, the insurers were held liable for the loss. - Ibid. 
3. Where the assurer stipulates in the policy that the boat shall be completely provided 
with “ master, officers and crew,” it is no breach of such stipulation that the boat was 
placed temporarily in the charge of workmen for the purpose of repairs---+ ++ +++- Ibid. 
4. Where the assured agrees that the boat shall be completely provided with “ master, 
officers and crew,” it is necessary to aver, in an action on the policy, that the boat 
was so provided pay Subsieohe bbe aus se bbbiele seh hoe Ss wh we 95s b nse 0000 «1000s oP DAN- 


INTEREST. 
1. Where there has been no contract for the payment of interest, an action cannot be sus- 
tained for the interest after the payment of the principal ; but otherwise, where there 
has been an express agreement to pay the interest as well as the principal. 
Stone vs. Bennett, 41 
2. S. agreed to pay to B. one thousand dollars at the expiration of five years from the 
date of the agreement, and one hundred and twenty dollars interest, per annum, there- 
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on, during the time, with the privilege of discharging the whole at any time; and 
further stipulated, that if he should, “at any time before the falling due of said bond, 
pay any part of it, he shall be exonerated from interest.on that part of the one thousand 
dollars paid,” and interest on the remainder should be calculated in the ratio of one 
hundred and twenty to one thousand. Held: That the true construction of this agree- 
ment was, that upon the payment of the principal, or any portion thereof, S. would 
be exonerated from the payment of accruing interest on the principal, or part there- 
of, paid, but not from the payment of interest that had accrued "P to the time of such 
payment --- te ee ee eens ween cece cone wane cece sees vores cees wees wees vues sees cose hid, 


JOINT TENANTS. 
Joint tenants of a chattel must join in an action for its recovery or its value. 
Smoot vs. Wathen, administrator, 52: 


S 
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JUDGMENTS. 
1. See Justices’ Courts, 5, 7. 
2. See VARIANCE, 1, 3. 
3. See Evipence, 6. 
4. Where a judgment is given in ev si it is —— conclusive in its effect, as if it 
were specially pleaded in bar -- Soe coon cee e eee wees oe - Offutt vs. John, 120 
. A judgment which is voidable -“~ iii ‘a ieee ina diem proceeding. 
It will stand good until reversed on appeal or writ of error. 
Perryman et al. vs. The State, to use, §¢., 208 — 
6. If a judgment is void, advantage may be taken of it in any collateral proceeding; but 
if the court has jurisdiction over the subject-matter, and the party defendant has no- 
tice of the proceedings against him, he is bound thereby, however irregular or er- 
roneous the proceedings s, and the judgment is binding and conclusive on all parties 
and privies thereto, in any collateral proceeding, venlens it has been vacated for 
irregularity or reversed for error; and rights and titles acquired by virtue of an exe- 
cution issued on such judgment will be protected --++++ ++++ «+++ McNair vs. Biddle, 257 
7. It is well settled, that the courts of law will protect the rights of assignees of a chose 
in action against all persons having notice of such assignment, express or implied. 
Therefore, where a judgment debtor, with notice of the assignmeut of the judgment 
to a third person, pays the amount thereof to the — creditor, it will be no 
discharge of the judgment-- Soe ee ee cece ee eeee - - Laughlin vs. Fairbanks, 367 
8. Where a judgment had been wines and the diainiens Ww ith notice of such assignment, 
paid the amount to the judgment creditor, and procured from him a receipt for the 
same, and thereupon the judgment creditor made an endorsement on the execution, 
directing the sheriff to return the same satisfied; it was held, that such endorsement 
might be vacated on motion, and a new execution issued for the benefit of the as- 
signees of the judgment: but before such order could be made, all the a 


co 


debtors were entitled to notice of such motion - coe ce cece we cece ee eee .- Ibid. 
9. A judgment obtained after a mortgage is sii but satis it is recorded, will pre- 
vail over the mortgage eee ce cece wees ce eeee oe oeee wee ween eee oe Hill vs. Paul, 479 


JURIES AND JURORS. 
1. The Circuit Court may permit jurors to take with them, when they retire to consider 
of their verdict, such papers, given in evidence, as may be useful to them in making 
up their verdict - sibreves dees cee ee cece we acee ce ceee ween ve oees Cornelius VS. Grant, 59 
2. See CRIMINAL PRACTICE, 3. 
JURISDICTION. 
1. Under the 15th section of the act of March 7, 1835, concerning courts, (R. S. 1835, 
p. 156,) the County Court has exclusive original jurisdiction over all the matters de- 
tailed in the first six clauses of that section, concurrent jurisdiction with the Circuit 
Court in the cases enumerated in the seventh clause, and exclusive original juris- 
diction or power to perform the various acts specified in the last five clauses. The 
decision of this Court, in Erwin vs. Henry, (5 Mo. Rep., p. 469,) that the exclusive 
original jurisdiction of the County Court extended only to the cases enumerated in 
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the first clause of said section, and that courts of chancery and the county courts 
had concurrent jurisdiction in the cases enumerated in the remaining clauses of said 
section, is therefore overruled +--+ ++ +++++++++ sees ee ++ Miller vs. Woodward et al., 169 
2. The general control over executors and administrators, given to the circuit courts by 
the sixth clause of the eighth article of said act concerning courts, is limited in its 
application to such cases as are not specifically provided for in other parts of the 
same act, and the act concerning administration ++++ e+ eres ee eens ce eeee eens woes [bid, 
3. Plaintiff sued defendant before a justlce of the peace, on the following account: 
“For one horse colt, valued at. +++ eee + ee 830 
$85.” 





Damages in loss of said colt-+ +++ e+++ «$25 
The Circuit Court subsequently granted a prohibition, on the ground that the justice 
had exceeded his jurisdiction, the claim not being founded in contract, and the justice 
not having jurisdiction in actions in fort for the amount claimed. Held, That the 
justice had jurisdiction, and that, therefore, the writ of prohibition was improvi- 
dently issued + ++++ eee eeee cece secre eecee cove eee ee Morris vs. Lenox and Martin, 252 
4. See Courts, 1. 
5. See Justices’ Courts, 9, 11. 


JUSTICES’ COURTS. 

1. Where a constable offers in evidence the verdict of a jury summoned “to try the right 

of property between the defendant in the execution and the claimant,” under the 

14th, 15th and 16th sections of seventh article of the act relating to justices’ courts, 

(R. S. 1835, p. 367,) it must appear that the jury were sworn by some person em- 

powered to administer oaths. Although the statute declares, that “the constable 

shall administer an oath to each of the jurors,” &c., yet any qualified officer may ad- 
minister the Oath .-+0 2 cece cccceccccs ccs cece cece ce ccce ce ccee BYOUN VS, Burrus, 26 

2. Where the claimant of the property levied upon withdraws his claim before the trial 

of the right of property, the constable is not warranted in proceeding any further 
with the trial. ++ 22 coos cece ce cece oe cece coecee oc cece cece os erce veces cece coves iid, 

An execution issued by a justice of the peace is a lien on all the goods and chattels of 

the defendant in the execution, within the limits of the township to which the ex- 
ecution is directed, from the time of its delivery to the constable ++++ +++ e+e. + e+e [bid. 

4. A justice of the peace cannot grant a new trial after a verdict by a jury. 

Cason vs. Tate etal., 45 

. The effect of a judgment, in a justice’s court, will be given to the verdict of a jury, as 

soon as the verdict is entered on the justice’s docket: and an appeal must be taken 
within ten days from the entering of the Verdict++++++ seseeeeece cere ce cece seers Did, 

See SET-oFF, 1. 

. A justice of the peace, in certifying transcripts from his docket, may embrace several 
judgments in one certificate, and it will not be necessary to certify each judgment 
separately +++ s+++ eres eee cece ceeee cree oe Perryman el al. vs. The State, to usc, §c., 208 

. The seventh section of the fifth article of the act relating to “ Justices’ Courts,” (Rev. 
Stat., 1835, p. 359,) allowing the obligor of a bond to impeach the consideration there- 
of, applics only to causes originating before a justice of the peace. In suits on bonds 
originating in the Circuit Court, a partial, or even total, failure of consideration can- 
not be pleaded in bar of the action++++ ++ ee -eee cece eereeseeee «e+ Buford vs. Byrd, 240 

9. Plaintiff sued defendant before a justice of the peace, on the following account: 
“For one horse colt, valued at-- +++ «+++ «$50 
Damages in loss of said colt-+++++ ++ ++++$35-——$85.” 

The Circuit Court subsequently granted a prohibition, on the ground that the justice 
had exceeded his jurisdiction, the claim not being founded in contract, and the justice 
not having jurisdiction in actions in tort for the amount claimed. Held: That the 
justice had jurisdiction, and that, therefore, the writ of prohibition was improvi- 
dently issued ++ +--+ sees ee eeee cece ce eeee cece cere e+ Morris vs. Lenox and Martin, 252 

10. Plaintiff sued defendant before a justice of the peace, charging him, in his account filed, 

with a liability for twenty-five dollars, on account of an accepted order. It appear- 
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ed in evidence, that the defendant had sold to plaintiff, in payment of the order, an 

anvil, vice and three hammers, but afterwards refused to deliver them, alleging that 

the drawer of the order had failed. Held: That the plaintiff could not recover, as his 

account was not a statement of his cause of action. He should have filed an account 

for the articles purchased. - cre eeeecerer eee cces ceeee ceese veces Wathen vs. Farr, 

11. A. brought an actfon of “forcible entry and detainer”’ against B., in the township of 

C. On the trial, the jury being unable to agree, were discharged, and the cause, on 

- motion of A., was removed to another township in the same county: Held, That 

there was no error in the removal of the cause, as the jurisdiction of the justice was 

co-extensive with the county.—See Rev. Stat., 1835, title, “Forcible Entry and De- 
tainer,” sec. 5, p. 278, and “ Justices’ Courts,” art. 1, sec. 6, p. 348. 

Keim vs. Daugherty, 

12. The 16th and 17th sections of the fifth article of the act relating to justices’ courts, 

(Rev. Stat., 1835, p. 361,) allowing a party, in certain cases, before a justice of the 

peace, to summon the adverse party as a witness, and in the event of his not appearing 

to testify himself, do not authorize a plaintiff to summon a defendant to testify against 

his co-defendants. It was not the intention of the statute to suffer one defendant to 

prejudice by his own oath, or by his disobedience to a subpeena, the right of a co- 

Gefendant «20 ceee cece scoce cece c00e dees wee cs cece cccccce eee Levy vs. Hawley, 


LANDLORD AND TENANT. 


Jn an action for use and occupation, an eviction of part of the premises may be shown in 
reduction of the rent; but a mere trespass or illegal ouster does not constitute an evic- 
CS OE ROE OS RO Ee ET PECORARO COOOL TU MT OR Ce 


LIEN. 


1. An execution issued by a justice of the peace is a lien on all the goods and chattels of 
the defendant in the execution, within the limits of the township to which the execu- 
tion is directed, from the time of its delivery to the constable ---- Brown vs. Burrus, 

. Under the second section of the “act for securing liens to mechanics and others,” 
(R. 8. 1835, p. 108,) the account of the demand of the party, when filed, becomes a 
part of the record, and stands in place of a declaration. -.+-++++ Cornelius vs. Grant, 

3. In proceedings under this act to enforce the lien, the defendants cannot give evidence 

of a special contract by the plaintiffs with other persons, at the same time, and for 
like work, at a much less price ; but the defendants may give-evidence of the general 
and most common _ of like work, at the time the contract was entered sed or 
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the work done: - eiieiews wiake bipialereuaie eeieis;oi6 (olleielalal aja aieie @ic/oc eieleeracgeiheieieis - Ibid. 


4. Under the second soe of the see act, the amount of the desl of the plaintif 
filed according to the provisions of this section, is evidence of the lien. The abstract 
made by the clerk, under the third section, is not primary evidence of the lien, and 


the omission of the clerk to make this abstract will not effect the lien--++ .-++..+--Jbid. 


on 


A. mortgaged the land in controversy to B. on the 10th of June, 1841; the mortgage 
deed was filed for record on the 25th of September following. On the 5th and 6th 
of July, 1841, judgments were rendered against A., and the land was sold by the 
sheriff, under the judgments, on the 18th of October, 1841. The sheriff’s deed was 
dated January 18, 1842, and was acknowledged in court on the 23d March, 1842, 
and filed for record on the same day. On the day of sale the purchaser was notified 
of the existence of mortgage: Held, 

That under the statute concerning “ Conveyances,” (Rev. Stat. 1835, title, “ Con- 
veyances,” sec. 31, 32, p. 123,) the lien of the judgment prevailed over that of the 
mortgage. A judgment obtained after a mortgage was executed, but before it was 
recorded, will prevail on the mortgage--++e+ es eeessececreveereees - Hill vs. Paul, 


LIMITATION. 


1. Where the plaintiff’s cause of action against an estate does not accrue until the lapse 
of three years after granting letters of administration, he is not barred by the limita- 
tion of three years in the administration act.+++ +++ ++++ Miller vs. Woodward et al., 
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2 The rule of law, that the State is not included with the statute of limitations, does not 
apply to suits on official bonds, taken in the name of the State, for the use of indi- 
Viduals +++ + ever seve cevceeceeveees The State, to use of Menard, vs. Pratte et al., 286 

3. It is well settled, that five years’ possession, which gives title under the statute of limi- 
tations, and enables a defendant to maintain his possession, or a plaintiff to sustain 
his action, must be an adverse possession.— See act of March 16, 1835, concerning 
“ Limitation,” art. 2, Rev. Stat. of 1835, p. 393, 4.- - Smoot vs. Wathen, administrator, 522 


LOTTERIES. 
- See InpIcTMENTs, 10, 11, 12. 

2. The act of December 19, 1842, “to abolish lotteries, and to prohibit the sale of iting 
tickets in this State, is constitutional. Where the legislature authorize a private in- 
dividual, or a corporation, to raise a sum of money by lottery, to effect an object of 
public concern, as a railroad, a bridge, or a canal, the statute by which the authority 
is created may be, at any time, repealed, without violating any constitutional provi- 

BRON «000 0000 0000 6016006 00.0000 0006000 0000 00.00.0800 ce scee + Freleigh vs. The State, 606 


MALICIOUS PROSECUTION. 
1, In an action for a malicious prosecution, in causing the plaintiff to be arrested as a 
vagrant, the warrant upon which the arrest was made did not sufficiently describe 
the offence: yet, as it appeared that the warrant was intended to arrest the plaintiff, 
for the offence charged by the defendant, it was properly admitted in evidence. 
Williams vs. Vanmeter, 339 
2. In an action for malicious prosecution, the bare ene of the plaintiff is not suffi- 
cient evidence of the want of probable cause+-++ +++ sees eeeeeee cece cece ++ Ibid. 
3. In an action for a malicious prosecution, the defendant may show that, in en faith, 
and upon a full representation of all the facts, he was advised by counsel that a pro- 
secution was warranted, but he will not be permitted to show that he was advised by 
any other than counsel, as by the justice who issued the warrant +--+. cece. coos Ibid. 


MORTGAGES. 

1. A. being indebted to B. in the sum of 5,000 dollars, on the 26th January, 1820, execu- 
ted to him his bond for that sum, payable one year after date, secured by mortgage 
on certain real estate of A. On the 30th November, 1820, A. executed another bond 
to B. for the payment of 500 dollars at one year, secured by mortgage on same pro- 
perty. On the 17th April, 1821, A. mortgaged to B. certain other real estate, to se- 
cure the payment of the further sum of 3,951 dollars. 

B., in 1823, commenced suit against A. on the first-mentioned bond, and in 1824 
recovered judgment against him for the amount thereof; and under said judgment all 
the real estate in the first-mentioned mortgage, and all the real estate in the last- 
mentioned mortgage, situate in St. Louis county, were sold by the sheriff, and, with 
the exception of one lot, purchased by B., for the sum of 2,700 dollars. 

After this sale, in 1824, B. filed his petition against A. in St. Louis Circuit Court, 
to foreclose the equity of redemption to all the real estate included in the last mort- 
gage, situate in St. Louis county; upon which judgment was rendered, that unless A. 
pay the mortgage debt on or before the 3d November, 1825, &c., that the mortgage 
premises be sold, &c. No steps were ever taken to carry into effect this judgment. 
The heirs of A. filed their bill to redeem the real estate included in the above mort- 
gages, &c. Held: 

1. That an equity of redemption could be sold on an execution at law, previous 
to the revision of the Statute Laws in 1825, as well as subsequent to that re- 
vision.— See 1 Territorial Laws, 1807, ch. 38, sec. 42, 45, p. 120. 

2. That where a mortgagee institutes suit at law to recover the debt secured by 
the mortgage, and obtains judgment for the amount of the debt, he will not 
be allowed to sell the equity of redemption, under execution on such judg- 
ment. Therefore, the sale of the mortgaged property by B., under the 
judgment obtained on the bond for 5,500 dollars, in 1824, was void, and the 
heirs of A. had a right to redeem the real estate in the first mortgage. 
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3. That the proceedings on the petition of B. for the foreclosure of the real estate 
included in the last mortgage, amounted to an admission by B. that A. had a 
right to redeem the lands included in that mortgage. 

McNair et al. vs. O Fallon et al., 

A mortgagee may become the purchaser of the equity of redemption directly from the 
mortgagor, or may purchase the property under a decree of foreclosure and sale. 

The mortgagee has never been considered within the rule which forbids trustees 

and those having a fiduciary, or confidential, character from purchasing estates with 


188 


whose disposition they have been entrusted «+++ «+++ +++ +++++++McNair vs. Biddle, 257 


. Ina suit by a mortgagee of personal property, against a purchaser of the mortgaged 


property under execution against the mortgagor subsequent to the mortgage, the 
mortgagor is a competent witness for the mortgagee +--+ +. ++++ +--+ King vs. Bailey, 
The bare possession of a chattel by a mortgagor, with the consent or permission of the 


332 


mortgagee, and determinable at his will, is not the subject of sale under execution. - Ibid. 


A mortgagee of personal property is, after the day of redemption is passed, regarded 
in law as the absolute owner, and may dispose of the property in any manner he 
pleases ---- tee ceceee ce ceee cer enses cece cece cece sees Robinson vs. Campbell, 365, 

A judgment obtained after a mortgage is executed, but before it is recorded, will pre- 
vail over the MOrtgagessss seve ce cceresccsercereesecsre ave ++ Hill vs. Paul, 

B., in 1819, mortgaged the lot in question to M., iis ited a sah of fore- 
closure, in 1824, upon which no execution was issued. A few days after the judg- 
ment, M. signed a writing, to the effect, that he would convey to B. a certain lot 
whenever B. redeemed the mortgage. In 1827, M. purchased the equity of redemp- 
tion of B., in the mortgaged lot, at sheriff’s sale, under a judgment against B., in favor 
of the Bank of Missouri. 

B., in 1837, filed his bill to redeem the lot, upon the ground that the sale, in 1827, 
was illegal and void, and that the writing signed by M., in 1824, gave B. an indefinite 
time for redemption. 

Held: That the sale of the lot, in 1827, was legal, and that M., at such sale, pur- 
chased the equity of redemption of B. The purchase of M., at this sale, was entire- 
ly independent of the judgment of foreclosure and the subsequent agreement, and 
could not be affected thereby -++++++ ++ ++++ +++++++++ Benton vs. O’ Fallon, executor, 

The interest of B.,in the lot mortgaged, continued to be an equity of redemption, after 


615 
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650 


the judgment of foreclosure, until the sale of the equity, in 1827, to M, «++ +++ +. ++Ibid. 


NEW MADRID CERTIFICATE. 


1. 


Ejectment.— By virtue of the act of Congress of 17th February, 1815, entitled, “ An 
act for the relief of the Inhabitants of the late county of New Madrid, in the Mis- 
souri Territory, who suffered by earthquakes,” the recorder of land titles issued a 
certificate on the 30th November following, to B. L., (under whom plaintiff claimed, ) 
or his legal representatives, authorizing him to locate 640 acres of land. 

On the 7th July, 1817, T. H., by virtue of this certificate, located the land in con- 
troversy. The survey of this location was made in April, 1818. On the 13th June, 
1827, a patent issued for this land to B. L., or his legal representatives. 

The title of the defendant was founded on a confirmation made by the Supreme 
Court of the United States in 1830, to the representatives of James Mackay, the 
claim in question being included within the boundaries of said confirmation. (Mac~- 
kay vs. The United States, 10 Peters, p.340.) A patent for the land confirmed, in- 
cluding the land in controversy, issued to the legal representatives of said Mackay, 
dated 31st March, 1841. From the record of this suit, it appeared, that the action 
was instituted on the 25th May, 1829, under the act of Congress of 26th May, 1824, 
and the acts supplementary thereto, for the purpose of “enabling the claimants to 
lands within the limits of the State of Missouri, &c., to institute proceedings to try 
the validity of their claims.” Held: 

1. That, although a confirmation under said act of Congress of 26th May, 1824, 
vests in the confirmee all the proprietary interest of the United Ststes in the 
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land, and is in terms and in effect an acknowledgment that the title of the 
claimant was valid under the laws and usages of the former government, and 
protected by the treaty of cession, yet it does not follow that these confirma- 
tions recognize such claims as perfect and complete titles, or that they give 
to the claim of the confirmee, as against other claimants, any more validity 
than it would have had under the former government. 

2. That the effect of a confirmation under the acts of Congress of 26th May, 1824, 
and 24th May, 1828, is only a relinquishment of title on the part of the Unit- 
ed States, and-does not affeet the right or title of adverse claimants of the 
same land. Therefore, the confirmation and patent to the representatives of 
said Mackay amounted merely to a relinquishment of the title of the United 
States to the land in controversy. 

3. That the land in controversy having been disposed of by the United States, 

‘within the meaning of the 11th section of said act of May 26, 1824, the de- 
fendant’s confirmation in 1830 could not prevail over the plaintifi’s patent 
issued in 1827. 

4. That, without undertaking to decide whether a New Madrid certificate, issued 
under the said act of 17th February, 1815, could be located on unsurveyed 
lands of the United States, yet, when a patent has issued, the courts will pre- 
sume that the steps preliminary to a valid disposition of the land have been 
taken, unless it can be made to appear, that when the location was made, the 
land was expressly reserved from sale. Barry vs. Gamble, 


NEW TRIAL. ' 

1. See Trespass, 1. 

2. See Justices’ Courts} 4. 

3. Where the Circuit Court improperly grants a new trial, and the party complaining 
wishes to avail himself of the error, he should tender his bill of exceptions, and aban- 
don the case at that point, otherwise he cannot assign for error the granting of the 
new trial - Ate wee OSb 00 00s s 2650 00 050s 66058 0046 00000 0006 000 NI VS. Davis, 

4. A new trial will not be granted on the ground of surprise in the satiny of a witness 
of the opposite party in relation to a particular fact, when the party must have been 
aware that the witness would have been called for the purpose of proving that fact, 
as where a notary ere is called by the eer to prove due notice of the dishonor 
of a bill of EXCHANGE + +++ ee eeee ce eee eves + Shepard vs. Citizens’ Insurance Co., 

5. A new trial will not be oneal upon the ae that the attorney of the party was 
absent at the trial, being mistaken as to the time of the meeting of the court. 


88 


2712 


Sleigers vs. Darby, 679 


NONSUIT. 
1. A judgment of nonsuit cannot be entered against a plaintiff without his consent. 
St. Louis Floating Dock Insurance Co. vs. J. G Soulard, 


Wells vs. Gaty et dle esse ceeecccvee cece ceveceveeees 
NOTARY PUBLIC. : 


See ConvEYANCES, 3. 


NOTICE. 

1, Although it may not appear, from the proceedings in a cause, that process has been 
served on a party, yet if he appear by attorney and file a plea, &c., he will be con- 
sidered as having personal notice. ‘The object of a summons is to procure the at- 
tendance of a party, and so that is effected, it matters not whether the summons is 
SCTVEM OF NOt. o-oo oe cove cove cave cove cose cece cece cove coos MeNuir VS. Biddle, 

2. See JupcmEnTs, 7, 8. 


OFFICE AND OFFICER. 
1. An action cannot be maintained against a judge or justice of the peace, acting judicially 


and within the sphere of his jurisdiction, for any error he may commit, however’ 


erroneous his decision, or corrupt or malicious his motives - --++ -- Stone vs. Graves, 
2. This principle does not extend to ministerial acts performed by 2 judicial officer. For 
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error or misconduct in such acts, he is responsible in like manner, and to the same 
extent, as all ministerial officers++++ ++++ cess eens cece ceee cece cweee eves woes voee Lbid, 
3. G. brought an action on the case against L., a justice of the peace, for maliciously, &c., 
issuing his warrant against G., and causing him to be arrested, &c., as a vagrant. 
Held: That the action would not lie; that a justice of the peace, acting within the 
sphere of his office. is not liable to an action for an error of judgment, EVEN IF HE 
ACT CORRUPTLY, but must be indicted +++ ++ esse ceee eee eevee se eees Lenox vs. Grant, 254 
4. The omission of the clerk of the County Court to affix the seal of that court to the cer- 
tificate of the election of a justice of the peace, will not affect the validity of such 
election, or the rights of the justice as such magistrate.— See Rev. Stat., 1835, title, 
“Justices of the Peace,” sec. 11, p. 21d see ee eee ee eee ee ee Curpenter vs. The State, 291 
5. Where a sheriff, after having given bond as collector, and after having been charged 
with the amount of the tax-book by him received, resigns his ofiice, he is not there- 
| by relieved from the obligation imposed by his bond as collector, but is bound to pay 
into the State treasury the amount of the tax-book charged against him, deducting 
the delinquent list, if any there be +++ sees sees cece eee eees Howard vs. The State, 361 
6. When the tax-books are delivered to the collector, and the amount thereof is charged 
against him on the books of the auditor of public accounts, the collector becomes re- 
sponsible for the amouut of the tax-books, and his resignation of his office will not 
affect that responsibility, whether he proceeds to collect the taxes or not +--+ -- +++ Ibid. 
In a proceeding before a sheriff or constable, to try the right of property between the 
defendant in the execution and the claimant, the verdict of the jury is a full protec- 
tion to the officer, as well against the plaintitf'in the execution as the claimant. The 
plaintiff cannot compel the officer to sell the property levied upon by tendering a 
sufficient bond of indemnity.—See Rev. Stat., 1835, title, “ Executions,” sec. 24, 
p- 257; also, ‘Justices’ Courts,” art. 7, sec. 14-16, p. 367 -----++ Fisher vs. Gordon, 386 
An officer is bound to use reasonable diligence in searching for property of the defend- 
ant in the execution, but the mere fact that the defendant had property will not ren- 
der the officer liable, if he used reasonable diligence to discover property, and could 
TE El) IE OO ee CO ee ee recy fe 
9. See TAXEs 
10. The first section of the act of February 20, 1835, concerning “ Costs,” (R. S. 1835, 
p- 127,) embraces those cases only in which the name of the real plaintiff’ is not upon 
the record, as when an official bond is given to the State, and suit is instituted in the 
name of the State to the use of the party suing. Where the proceeding is against a 
public officer, or against such officer and his securities, by motion in the name of the 
real plaintiff, the act does not require that security for costs should be given before 
the proceeding is instituted. The act does extend to cases commenced before a jus- 
tice of the peaces sere ceceee eee ceecee cece cece ce es McCurdy vs. Brown § Gibson, 549 
. The fifth section of the act of January 4, 1841, concerning the liability of county offi- 
cers on their official bonds, (Session acts of 1840-41, p- 31, 32,) providing that “ per- 
sons injured by the neglect or misfeasance of any such officer may proceed against 
such principal, (or) any one or more of his securities, jointly or severally, in any 
proceeding authorized by law against such officer for official neglect or injury,” does 
not render liable the securities ef a constable to the penalty imposed upon s such offi- 
cers for {ailing to return an execution, by the eighth section of the act of March 17, 
1835, concerning constables. (R. S. 1835, p. 117.) Proceedings under this section 
are confined to the constable ; the sureties are not embraced within its provisions -« Ibid. 
12. The fifth section of the aet of 1841 does not extend the liability of securities; it only 
gives a more summary remedy against them ia cases in which they were liable at the 








time of the passage ETH ACHE 5-6 5054 a oi aici oyeile/0irere arate elelereGe elnreieisie'e ve cileersiny ole) eieieisle cee Res 
13. Where a person gives a bond, for the faithful discharge’of the duties of an office, it is 
an admission of his appointment or title to the office, so far as to make him liable for 
official misconduct or neglect of duty --++ - Barada vs. The Inhabitants of Carondelet, 644 
OFFICIAL BONDS. die 
1. The rule of law, that the State is not included within the statute of limitations, does not 
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apply to suits on official bonds, taken in the name of the State, for the use of indi- 
Vidtials +++ oe coccee cc sees voce cose cs cece oe THE State, to use of Menard, vs, Pratte, 286 

2. See Taxes, 3. 

3. The fifth section of the act of January 4, 1841, concerning the liability of county offi- 
cers on their official bonds, (Session acts of 1840-41, p. 31, 32,) does not extend the 
liability of securities; it only gives a more summary remedy against them in cases in 
which they were liable at the time of the passage of the act. 

8 


McCurdy vs. Brown and Gibson, 549 
PARTITION, 


1. A court of equity has no power to decree a partition of personal chattels between 
joint-tenants, or tenants in common.-++++ «+ +++++++++Gudgell ct al. vs. Mead ct al., 53 


PARTNERSHIP. 

1, An action may be maintained for breach of a promise to admit the plaintiff as a part- 
ner_in a particular undertaking, where the plaintiff and defendant agreed to become 
partners in such undertaking, and to share the profits and losses.- +--+ Byrd vs. Fox, 574 

2. Where, in a settlement between partners, there is but one item, and that adjusted by 
an express promise to pay the amount, assumpsit may be maintained thereupon, by 
‘one partner against the other: and so, even, where the item is unadjusted. «+++ «+++ Ibid. 


PENAL BONDS. 
1. Covenant will not lie on a penal bond conditioned to be defended by the performance 
of collateral conditions. Therefore, it will not lie on a sheriff’s bond. 
The State, to use, &c., vs. Woodward, 352 
2. M., one of the defendants, contracted with the county of Platte to cover the court- 
house of said county with tin, the work to be done with good tin, and in the best 
manner, &c., for which M. was to receive $758. M., with the other defendants as 
his securities, entered into bond to the county for the faithful performance of the 
work in the sum of $1,570, “ not as @ penalty, but as liquidated damages.”” The court 
held that the sum mentioned in the bond, viz., $1,570, was to be considered as a 
penalty, and not as liquidated damages. +--+ +++ ++ ++++ Moore & Hunt vs. Platte Co., 467 


PLEADING. 
I. Parties TO THE AGTION. 
II. DECLARATION. 
III, Preas 1n ABATEMENT. 
IV. Preas in Bar. 
I. PARTIES TO THE ACTION. 
Joint-tenants, or tenants in common of a chattel, must join in an action for the recovery 
of the chattel, or its value + +--+ s+++ + eeee eee oee+ Smoot §& Wathen, administrators, 522 
Il, DECLARATION. 
1. In covenant, the declaration should state a covenant of the defendant to the plaintiff. 
Perkins vs. Reeds, 53 
2. Alternative allegations are not allowed in pleading; therefore, a declaration charging 
that the defendant lost or destroyed, &c., is bad.- ++++++ «++ teeeee Stone vs. Graves, 148 
3. The action of debt, for rent in arrear, though founded on a deed, is an exception to the 
general rule, that wherever an action is founded on a deed, the deed must be declared 
ON, eee cece voce ee oe tees cones 000 coe oc cece cee Aecee cove eee Garvey vs. Dobyns, 213 
4. An instrument of writing, executed on behalf of a corporation, and to which the seal 
of the corporation is affixed, must be declared on as a bond or sealed instrument, 
although, in the body of the instrument, it is stated to be a note, having the corporate 
seal affixed thereto. -.----+-++ Benoist & Hackney vs. The Inhabitants of Carondelet, 250 
5. In declaring on a written instrument, the plaintiff must set out the legal effect of the 
instrument. It will not be sufficient for the plaintiff to state that the defendant made 
his certain writing obligatory, &c., and then set out a copy of the instrument, with- 
out stating that the same was made to the plaintiff. ---- Moore § Hunt vs. Platte Co., 467 
6. A party cannot, in the same declaration, declare on two contracts, one made by all the 
defendants, and the other by one only of the defendants. «-++++ sere eves seer ee cove Ibid. 
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7. A declaration in slander, charging the plaintiff with swearing to a lie, as a withess in 
a proceeding before a justice of the peace, in which it is not stated that the justice 
had jurisdiction or power to administer the oath, or that the testimony was given 
upon a material matter, although had on demurrer, is good after verdict. 


Palmer vs. Hunter, 512 


8. A count in slander stating the actionable words to be, that plaintiff “swore to a lie,” 
with an averment that defendant meant thereby, and was so understood, to charge 

the plaintiff with the crime of perjury, but without any colloquium, is bad.++++ + «+++ Ibid. 

9. See EvIDENCE, 32. - 
Ill, PLEAS IN ABATEMEN 
Where an action of detinue is brought by a tenant in common of a chattel, without joining 
his co-tenants, the non-joinder may be plead in abatement, or may be taken advan- 
tage of on the trial, although the form of the action is ex delicto. 
Smoot vs. Wathen, administrator, 522 
IV. PLEAS IN BAR. 
1. Under the plea of non est factum, the defendant will not be allowed to prove “ that the 
bond sued on was a stake put up by the defendant against a similar bond executed 

by the plaintiff, as a wager upon the election of ee of the United States,” such 

defence being irrelevant to the issue. seeeecees ce ceee ooee Stapleton vs. Benson, 13 

2. Under this plea, it may be shown, that dis Sehiediea was a lunatic or a married 
woman, or that the bond was delivered as an escrow, or that it was altered: but 
where the defendant relies on matter extraneous, such as infancy or duress, usury or 
gaming, the facts must be specially pleaded ++++ e+e+ cece ceee ceceseecrereecces oo Ibid, 

3. In an action on an administration bond, it is a gocd plea that the cause of action did 
not accrue within ten years «+++ ++++++ The Stale, lo use of Menard, vs. Pratte et al., 286 

4, Petition in debt against A., B., and C., on a note assigned to plaintiff by one W.—The 

defendants pleaded ‘ahaitty nil debit. A.and B. pleaded, also, by way of set-off, that 
W.., the assignee of plaintifi, was, before and at the commencement of the suit, in- 
debted to said A. by note, in a certain sum, and that said W. was also indebted to 
said B. in a certain sum, to be paid in notes and accounts. Held, that the plea was 
good, because — 

1. That whether at common law defendants in actions ex contractu could plead 
separately or not, the act of February 13, 1839, regulating practice at law, 
permitting plaintifis at will to join as many defendants in actions ex contractu 
as they please, certainly gives to defendants the right to plead separately. 

2. That it was not necessary to aver, in the plea of set-off, that the debt men- 
tioned was due at the time of the assignment of the note. 

3. That it is a general rule, that where indebitatus assumpsit will lie on a simple 
contract, the debt due by such contract may be plead as a set-off; therefore 
the notes and accounts mentioned in the plea were subjects of set-off. 

4. That one of two defendants ex contractu may set-off a demand due him by the 
plaintiff; therefore A. and B. were properly permitted to set-off demands 
due them separately from the assignee of the plaintiff. 

Austin vs. Feland & Graves, 309 

A plea of justification in slander, that defendant, being asked by one B. of and con- 

cerning the words spoken and published, answered and declared that he had heard 
and been told the same by one §., is bad. It should have been averred that the de- 
fendant, at the time of speaking the words, gave the name of the author.—See Church 
vs. Bridgman and Wife, 6 Mo. Rep, 190. «+++ ++ ++ ++++ Moberly vs. Preston and Wife, 462 
. Ina plea of justification in slander, that the words are communicated to defendant by 
a third person, and that he gave the name of his author at the time of speaking the 
words, the defendant should give a cause of action against such third person, by 
showing that he spoke the words falsely and maliciously, and that defendant be- 
lieved what he heard, and repeated the words on a justifiable occasion, «+++ ++++ ++ + Ibid. 
7. Where two covenants are disposed of, and have no reference to each other, the aver- 
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ment of the performance of one of them in a suit upon the other will be considered 
immaterial, and a plea traversing the performance will be bad on general demurrer. 
Brand vs. Vanderpool, 
8. The eighth section of the act of February 27, 1843, “to simplify proceedings at law,” 
requiring all special pleas in actions on contract to be verified by affidavit, applies 
to all special pleas filed after the passage of that act, although the suit may have been 
commenced before the passage of the act.++++ seeeee eee eee Barret vs. Browniag, 689 
POSSESSION. 
1. The statute of frauds rendering void loans of personal property, afier five years pos- 
session, as to all creditors and purchasers of the persons remaining in possession, , 
&c., does not affect the title as between the parties to the loan, as between them the ‘ 
property is still considered a loan. And where the loanee dies in possession the 
property is not considered as assets, nor can it be recovered as such by the executor 
or administrator of the loanee.—See act of January 4, 1825, concerning © Fraud,” 
sec. 3 Rev. Stat. of 1825, p. 402; also, act of February 11, 1835, concerning “ Fraud,” 
sec. 5 Rey. Stat. of 1835, p. 283. +++ cree cree cree ee eee eens eee Smoot vs. Wathen, 522 
. It is well settled, that the five years possession, which gives title under the statute of 
limitations, and enables a defendant to maintain his possession, or a plaintiff to sus- 
tain his action, must be an adverse possession.—See act of March 16, 1835, concerning 
“ Limitation,” art. 2 Rev. Stat. of 1835, p. 393, 4. 
. Where a person in possession of preinises sells the same and removes from the house, 
and delivers the keys of the house to his vendee, with the intention of giving him 
possession, such acts will amount to a delivery of possession, and will enable the 


or 


09 


to 


tw 


Hoffsteiter vs. Blattncr, 276 
4. See Execution, 3. 
. A person cannot have the actual possession of lands not occupied by him, unless he 
has the right of property in the land. «+++ + e+e ee sees coos vee Packwood vs. Thorp, 636 


POWER OF ATTORNEY. 
1. Where a person bona fide, and for a valuable consideration, purchases slaves from one 
having a power of attorney from the owner to seil the slaves, the laiter cannot avoid 
the sale on the ground that the power of attorney was fraudulently obtained from 
Bim, ccce ccce cece cece cece cove cece cece cece cece cces cove oe LAWICSS VS. Guelberth, 139 
PRACTICE. 
1. If several are sued in trespass, and some are acquiited, and others are found guilty, the 
latter may move for a new trial without being joined in such motion by the former ; 
and the verdict may be set aside as to those found guilty, without affecting the va- 
lidity of the finding as to the others «+++ +++ e+ ee eeee ee ee cone e+ Broun vs. Burrus, 26 
2. Where a person who is a material witness for the defendant, in an action on tort, has 
been joined with such defendant, and there is no evidence, or slight evidence against 
him, the jury may find a separate verdict in his favor; in which case, the cause be- 
ing at an end with respect to him, he may be admitted as a witness for the other de- 


oO 


fendant «20 oo cece ccece cocce ccce cc cece cece cose cevcce cos cece ccccs cece ve ceve Lie 
3. The manner of examining a witness is entirely within the discretion of the court be- 

fore whom the witness is produced. Material testimony ought not to be rejected 

because offered after the evidence is closed on both sides, unless it has been kept 

back by trick, and the opposite party would be deceived or injuriously affected by it. 

So, after a witness has been examined and cross-examined, the court may, at its dis- 

cretion, permit either party to examine him again, even as to new matter, at any 

time during the trial-- sees cee reece en wees ee eee ween eee eee wees we eee war) «o> Ibid. 
4. If a witness is sworn, and gives some evidence, however formal or unimportant, he 

may be cross-examined in relation to all matters involved in the issue++++ «+++ ++ ++ Ibid. 
5. Where the Circuit Court improperly grants a new trial, and the party complaining 

wishes to avail himself of the error, he should tender his bill of exceptions, and aban- 

don the case at that point, otherwise he cannot assign for error the granting of the 

NEW trials see cece scecececeeeesecevveecseeseccesescreces sees Davis vs. Davis, 56 
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6. A party will not be allowed to urge in the Supreme Court a point that was not made 
dn the Circuit Court.+++ os cece ce ccee cove cccc cece cvcecccee « COMnElius vs.,Grant, 
7. The Circuit Court may permit jurors to take with them, when they retire to consider 
of their verdict, such h Papers, § given in evidence, as may be useful to them in making 


59 


up their verdict-- © Pe cee eres Coes 0c ee ee Oe Olle Cone Ooee cote cee ee eee Boece Ibid. 


. Where a dcttiniliaie’ is s founded upon an instrument of writing ener to have been 
executed by the other party, and the execution thereof is not denied by plea verified 

by affidavit, it may be read in evidence without proof of its execution.— R. S. 1835, 
title, “ Practice at Law,” art. 4, sec. 18, p. 463-+++ +++ ee eee eee Fields vs. Hunter, 

9. Where an objection was made to the introduction of evidence, the bill of exceptions 
should state the specific grounds upon which the objection was made; for, unless the 
party points out specific objections in the Circuit Court, and the bill of exceptions 
shows what those objections were, the case may be decided on one point by the Cir- 
cuit Court, and reversed on another by the Supreme Court.— R. S. 1835, title, “ Prac- 


128 


tice in the Supreme Court,” see. 31, p. 522-eeee e ceeeee cece cece cone wees ee erence Ibid. 


10. A party cannot avail himself of error in the court below, in the giving or refusing of 
instructions, or the admission of improper evidence, unless he takes his exceptions 
at the proper time, and in the proper manner --- ++++ ++ Robinson et al. vs. Shephard 

11. Where the answer of a garnishee is not denied in a proper manner, the garnishee 
should move to dismiss the proceedings against him, and not demur to the denial. 

Tuttle vs. Gordon, 

12. In a suit against two or more on a joint note, the plaintiff may enter a nolle prosequi as 

* one without caarene the others.—See R. 8. 1835, title, “* Practice at Law,” 
. 3, sec. 18, p. 4593 and act of February 13, 1839, concerning Practice, sec. 1, Ses- 
dencaniat ee SO, p. GO. ee eeee see eee cee cece coer eee ee ee Brown VS. Pearson, 

13. An instruction not pendicdted on the evidence in the cause a erroneous: so is an in- 
struction which, in efiect, tells the jury that they must believe the evidence.— See 
Bryant rs. Wear and Hickman, 4 Mo. Rep., 106 «+--+ +ee+eeee- Vaulx vs. Campbell, 

14. A party must not only object, but must tender his exceptions to the opinion of the 

court overruling his sioner Shelton vs. Ford and Whitehill, 7 Mo. Rep., 


, 136 


152 


eee ain AN oA Nd Sih 8 AM AL ee TO ea Ibid. 


15. The judgment of the court saline will not be rever a on account of erroneous instruc- 
tions given, when it is apparent that the party complaining has sustained no injury 
thereby.— See Newman vs. Lawless, 6 Mo. Rep., 301; Finney et al. vs. = 7 Mo. 


Rep., 419 -- Peer rer ee ee er ee rae cece coce -Tbid. 


16. An instruction, “ “that the plaintiff has shown a prima facie right to the possession” of 
the property in controversy is erroneous, as amounting to an instruction that the 


jury must believe the facts on which the instruction is founded. -- Garesche vs. Boyce, 228 


17. The Circuit Court may, in its discretion, permit the plaintiff to withdraw his replica- 
tions, and demur to the pleas of defendant, even at the term following that at which 
the replications are filed «+++ eee cece ce cees eeee ceee cee eees 

18. Where a demurrer is filed to the whole declaration, and some of the counts are bad and 
others good, the demurrer should be sustained as to the bad counts, and overruled as 
to the tee: —(See Rev.'Stat., 1835, — “Practice at Law,” art. 3, sec. 14, 16, 
Dp: 458, 459. )-: oo coos cece cee cece oe cc eeee cee ceee vee 

19. Although it may not appear from the wantin’ in a cause oon process has been 
served on a party, yet if he appear by attorney and file a plea, &c., he will be con- 
sidered as having personal notice. The object of a summons is to procure the at- 
tendance of a party, and so that is effected, it matters not whether the summons is 


-+ Buford vs. Byrd, 240 


++ Marshall vs. Bouldin, 244 


: served or not Cee eC ee ee eee ce eee SETHE SET OHHH OEE E OEE BEES -» McNair vs. Biddle, 257 


20. + .ere there is any evidence tending to the proof of a fact, its sufficiency to establish 
that fact must be determined by the jury; therefore, in such a case, it is erroneous in 
the court to instruct the jury that the evidence is not sufficient to prove the contro- 


verted fact «+ e+e. aiieievals ve mioiereieleve) Siaveleaele eer) ce eeeeees Glasgow et al. vs. Copeland, 268 


21. A new trial will not be granted on the ground of surprise in the testimony of a witness 
of the opposite party in relation to a particular fact, when the party must have been 
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aware that the witness would have been called for the purpose of proving that fact, 
as where a notary public is called by the plaintiff to prove due notice of the dis- 
honor of a bill of exchange +--+ + «+++ ++ «+++ «+++ Shepard vs. Citizens’? Insurance Co., 272 
22. The parties to a suit may agree on the facts of the case, and suffer the court to declare 
the law arising on those facts; but they will not be allowed to agree on facts not in 
the cause, and thus obtain the opinion of the court on matters wholly disconnected 
with the suit. - tees cece ee eee ceeeees -+ Blair vs. State Bank of Illinois, 313 
23. Amendments are “eK none 7" as a matter of course, wale the statute, but are only per- 
mitted at the discretion of the Court, in furtherance of justice. The Supreme Court 
will not interfere with the exercise of a discretionary power vested in the Circuit 
Court, unless, perhaps, under peculiar circumstances. 
Caldwell, administrator, vs. McKee, 334 
24, Although an instruction may assert a correct legal principle, yet, if the same principle 
has been announced to the jury in other instructions, the court is not bound to give 
such instruction ++++ ++++ see cece ceeee cece cece ceeees eves Williams vs. Vanmeter, 339 
25. When instructions are given, although taken separately, he might be exceptionable ; 
yet if, taken together as a whole, they contain a correct ee of the law of the 
case, the judgment will not be reversed «+++++ sees cece ve ceeeee cece eee --Tbid. 
26. Where the burden of proof lies a one party, it suet be Rite upon the ine 
party by the form of the pleading-------.+-+++ T'he State, to use, §c. vs. Melton et al., 417 
27. Where questions of fact have been submitted toa jury, and there is any contrariety nm 
the testimony, the verdict will not be disturbed; but where the measure of damages 
is fixed by law, and the verdict is obviously the result of a mistaken view of the rule 
of law applicable to the facts in evidence, it will be set aside. 
Todd et al. vs..Boone County, 431 
28. Where there is conflicting evidence, and no instructions are asked, the verdict will not 
be disturbed unless there is a great preponderance of evidence on the side of the par- 
ty against whom the verdict is rendered---- +--+ ++-++++++ ++ Wilson et al. vs. Burks, 446 
29. Where suit was commenced in the St. Louis Court of Common Pleas, prior to the 
passage of the act of January 16, 1843, concerning courts, providing, that “after the 
issues shall have been made up, the suits shall stand continued until the second term,” 
(Session acts of 1842-43, p. 58,) and, after the passage of that act, the plaintiff 
amended his declaration by filing additional counts, it was held, that the defendant 
was entitled to a continuance, although the ninth section of the act of January 21, 
1841, establishing the Court of Common Pieas, (Session acts of 1840-41, p. 51,) 
made such cases triable at the first term, where er notice had been served on 
the defendant - see cence sees cece cw erescccer se cves oe Tunstall vs. Hamilton, 500 
30. Where the plaintiff onde his dituetions in a matter of piheanan, the defendant will 
be entitled to a continuance.—See Risher vs. — 1 Mo. viet ss P. sin 2d edit.; 
‘Demsey vs. Harrison & Glasgow, 4 Ibid., p. 270-- o° vs "Ibid. 
31. Where a continuance is refused a party who has wry in ine . procure rns 
mony, and has failed, such refusal will be good ground for reversing the judgment. 
—See McLane vs. Harris, 1 Mo. Rep., p. 501, 2d edit.; Riggs vs. ti 3 Ibid. oP. 28; 
Moore & Porter vs. McCullough, 6 Ibid., p. 444--++ ++ +++. . tenes -- Ibid. 
32. Plaintiffs sued out a scire facias on a recognizance of appeal. At the return vai the 
Circuit Court permitted the original judgment and recognizance to be amended on 
motion of the plaintiff. The defendants then plead nul tiel record, and issue was join- 
ed thereon. Upon the trial of this issue the defendants objected to the reading of the 
judgment and recognizance, because the amendments were improperly made: Held, 
That the objection was not taken in time. The defendants should have objected at 
the time the amendments were made, and saved their objections by a bill of excep- 
LIONS eee oe cece cove co ceee pees ce eeee ree sees ccce vone Snowden et al. vs. Camden, 502 
33. A transcript of proceedings had before a justice of the peace who is out of office, cer- 
tified by the justice in possession of the docket, is evidence of such matters as are 
properly on the docket. But where the party against whom the transcript is 
offered objects to its admission on account of its containing irrelevant matter, he 
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should point out the same, and ask the court to exclude the exceptionable matter. 
It will not do to object in general terms to the rendering of the transcript.—See act 
of February 1, 1839, concerning “ Evidence,” session acts of 1838-39, p. 43. 
Palmer v. Hunter, 512 
Where the issue joined is such as necessarily requires proof of facts defectively stated 
or omitted in the declaration, and without which proof it is not to be presumed 
either that the judge could direct the jury to give, or the jury would have given, 
the verdict, such defect, imperfection, or omission, is cured by verdict «+--+. +--+ Ibid. 


. Where the plaintiff and defendant reside in different counties, and the suit is brought 


in the county in which the plaintiff resides, and the summons is served upon the 

defendant in the county in which he resides, and he appears and pleads to the ; 

action, the illegality of the service is waived by such appearance and pleading. 

The court having jurisdiction over the subject-matter, but not over the person of 

the defendant, he should, to have availed himself of the illegality of the service, 

have filed his plea in abatement: by pleading to the merits, he acknowledged that 

the court had jurisdiction of his person: +--+ ++++ ++ ++++ «+++ Hembree vs. Campbell, 572 
The judgment of the Circuit Court will not be reversed for giving erroneous instruc- 

tions, where the evidence is not preserved in a bill of exceptions. 

Cawthorn vs. Muldrow, 617 


. It is the right and duty of a jury to weigh the testimony, and give such credit to it as 


they may think proper. The judgment of the Circuit Court will not be set aside, 
upon the ground that the testimony did not warrant the verdict, unless a very strong 
and palpable case is made out against the verdict---- +... +--+ -- Tiffin vs. Forrester, 642 
Where the defendant demurs to the plaintiff’s declaration, and the demurrer is over- 
ruled, and the defendant then pleads to the action, he must be considered as having 
withdrawn or waived his demurrer. +--+ -- Brada et al. vs. Inhabitants of Carondelet, 644 
A party who complains of erroneous instructions, must take his exceptions at the time 
the instructions are given. Exceptions to the opinion of the Court must be taken in 
the progress of the trial, and not after the trial +--+ «++ ++++ «+++ Randolph vs. Alsey, 656 
Where a promissory note is made payable “with the current rate of exchange on 
Philadelphia, when due,” the amount due thereon does not appear upon the face of the 
note, and the court cannot assess the damages thereon, after judgment by default, 
but must cause a jury to be empannelled for that purpose.—See Rev. Stat., 1835, title, 
“ Practice at Law,” art. 3, sec. 34,353; Farwell etal. vs. Kennett et al., 7 Mo. Rep., 595. 
Guelberth vs. Watson and Hildeburn, 663 
A judgment of nonsuit cannot be entered against a plaintiff without his consent. 
St. Louis Floating Dock Company vs. Soulard, 665 


. A new trial will not be granted, upon the ground that the attorney of the party was 


absent at the trial, being mistaken as to the time of the meeting of the Court. 
Steigers vs. Darby, 679 


. The Court has no power to compel the plaintiff to submit to a nonsuit; he has a right 


to have the verdict of a jury upon the issues of fact. «+++ +--+. -- Wells vs. Gaty et al., 681 
A judgment by default will not be set aside after the damages are assessed, on account 
of the negligence of the defendant’s attorney. No distinction is made between the 
negligence of the party and the negligence of his attorney. 
Field & Cathcart vs. Matson, 686 
Where replications are filed at a subsequent term of the Court, although without any 
objection, the defendant is entitled to a continuance. - Bunding et al. vs. Blumenthous, 695 
Where a cause is submitted to the Court, sitting as a jury, the parties must, in order to 
avail themselves of error in the Court, separate the matters of law from the matters 
of fact, and call the attention of the Court ere to the — or matter to be de- 
CIE, occcce cove cove coce cove ° : sores cece coos Taylor vs. Russell, 701 
Where the plaintiff suffered the on m ers the pleas were filed to pass without 
filing replications, and after the lapse of twenty-five days in the succeeding term 
judgment of non pros. was entered against him, the Court properly refused to set 
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aside such judgment, no good cause for the failure of the plaintiff to file his replica- 
tions being SHOWN. «00s cece cee coccee cece coves cece voce csse Baskerville vs. Childs, ¥( 
48. Where a declaration contains a special count on a promissory note, and the common 
counts, and judgment is rendered for the plaintiff, it is immaterial whether the note 
sustains the special count or not, as it is admissible under the common counts. 
Swearingen § Bredell vs. J. §& B. Orne, 
49. When it is apparent that a party has sustained no injury from the instruetion given, 
and that judgment has been rendered for the right party, it is immaterial whether the 
instruction Were erroneous OF NOt. ee++ cece cece ce cece cece cone cons cons eves svces Lhid, 
50. Where a cause is submitted to the Court, sitting as a jury, and no exceptions are taken 
to the evidence when it is offered, and the Court is not called upon to decide any 
point of law, the judgment will not be reversed for error in law or fact. 
Little et al. vs. Nelson, 709 
51. It is erroneous to instruct the jury to find for a party upon the supposition that they 
find another fact to be true, when there is no evidence of the existenee of such sup- 
posed Sel shee ce56 Obes 400 bode sk bk abe e ve eee sree cere eens Choteau vs. Searcy, 7233 
52. An erroneous decision of the Court against the party attaining the verdict is not a 
sufficient ground for a renewal of the judgment. especially where, upon the meriis, 
it would seem that the party was entitled to his judgment.----- McFadin vs. Rippcy, 738 


PRINCIPAL AND AGENT. 
Where one has authority, as agent or attorney, to bind another in a written instrument, 
and signs the instrument in his own name alone, he binds himself and no other per- 
son, although he may have described himself as agent in the body of the writing. 
Overton ct al. vs. Stevens et al., 622 


OQ 
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707 
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PRINCIPAL AND SURETY. 

1. An agreement between the creditor and the principal debtor, for delay, or otherwise 
changing the nature of the contract, to the prejudice of the surety, in order to 
discharge the latter, must be an agreement having a sufficient consideration, and 
binding in law upon the parties: therefore, where the creditor merely, and without 
any consideration, extended the time for the payment of the debt, and made a state- 
ment on the back of the bond, of such extension, the surety was not thereby 
discharged ++++ s+++ cess sees vee eeee eee Nicholas, administrator, vs. Douglass et al. 49 

2. That the right of a security to recover from his principal the amount which he has 
paid in his behalf, is a right which may be established in a court of law 3 but his right 
to stand in the place of the creditor as to ail securities, funds, liens, and equities 
which he may have for the same debt, is a right which can only be established in 
a court of equity. +--+ e+. eee ee++ Miller vs. Woodward § Thornton, administrators, 169 

3. A. sold a tract of land to B., and took his notes, without any security, for the payment 
of the purchase money, and retaining only the lien on the land given by him, to 
secure the payment of the notes. Apprehensive that the land scld would be insuf- 
ficient to pay the purchase money, A. instituted an action on the note for the second 
instalment, and attached certain personal property of B., of the value of $1,000, 
who, in consideration of the release of the property attached, executed a bond, wtth 
sureties to A. for $1,000, as collateral security for a like amount for the note on 
which the suit was brought. Judgment was then rendered for the amount due on 
the note. 

At a subsequent term of the court, judgment was obtained on the third note. Upon 
these judgments, executions were issued, and the tract of land levied upon and sold. 
The judgment creditor applied the proceeds of the sale, first, to the satisfaction of 
the execution issued on the last judgment, and the remainder was credited on the ex- 
ecution issued on the first judgment, leaving a sum exceeding the amount of the bond 
due on such execution. 

The suret'es in the bond, against whom judgment had been obtained at law, filed 
their bill for an injunction, &c., contending that, as the judgment for the amount of 

® the second instalment was a lien upon the land sold, they had a right to be subtitu- 
ted, in relation to this lien, in the place of A., the judgment creditor, who, having 
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discharged the land from the lien by the sale under the execution, thereby released 
the sureties in the bond. Held: 

1. That the sureties in the bond had no right to be substituted, in relation to the 
lien on the land, in the place of the judgment creditor; that A., in giving up 
the lien of his attachment for the bond, became a purchaser of the bond for 
a valuable consideration ; that the doctrine of substitution was not applicable 
to a case like the present, where a creditor having a security for his debt, but 
fearing that it will prove insufficient, obtains additional security. To apply 
the doctrine of substitution to such a case would defeat the obvious intention 
of the creditor in obtaining such additional security. 

2. The term collaieral, applied to the security of a third person, does not, ex vi 
termini, confer a right in equity to substitution. Its signification is not tech- 
nical, and as used by the parties to this suit merely meant additional or sup- 
plemental. 

3. The rule in equity is, that if an individual is security for a debt, and the credi- 
tor has a lien on property as collateral security for the payment of the debt, 
and the surety discharges the obligation of his principal, he should be sub- 
stituted for the creditor, and have satisfaction out of the property collaterally 
bound for the payment of the debt. The present is a case where a surety is 
not asking to be substituted for a creditor who has collateral security for his 
debt, but one security is demanding to be substituted for the creditor, in 
relation to another security, when the effect will be to deprive the creditor 
of one of his resources, and thereby cause a partial loss of his debt. 

Crump et al. vs. McMurtry, 408 











PROHIBITION. 

See JunisDICTION, 3. 
PUBLIC LANDS. 

See BounDARIES. 


QUO WARRANTO. 

1. The third section of the act of February 25, 1843, entitled, “ An act to repeal the 
charters of certain incorporated companies,” declares, that “It is hereby made the 
special duty of the attorney-gencral of this State to apply to the Supreme Court for 
a quo warranto against” certain insurance companies, &c. The attorney-general 
made application to the Supreme Court for said writ of quo warranto, as therein 
directed. The application was refused, on the ground, that the writ of quo warranto 
was a writ of right, and issued as a matter of course on demand of the proper officer. 

The State vs. St. Louis Perpetual Insurance Co., 330 

2. It would seem that the General Assembly confounded the proceedings on a writ of 
quo warranto, with those on an information in the nature of a quo warranto, by mak- 
ing it the duty of the attorney-general to apply to this Court for a writ of quo 
WATTANLO coos ce cere cnc cvee cece er ccee on ceee cere scree on cene cose vere sess resese Sid, 

RECOGNIZANCE. 

1. Where it appeared from the record, that two forfeitures of a recognizance were 
entered at diferent terms of the same court, it was held, that the last entry might be 
treated as mere surplusage++ sees eee cere ecee coos eeeee The State vs. Pepper et al., 249 

2. A scire facias issued against Conrad Carpenter, and others, his sureties, on a forfeited 
recognizance. The recognizance was conditioned for the appearance of Coonrod 
Carpenter, and signed Conrad Carpenter. Process was not served on Carpenter. 
Held: First, that if considered as a misnomer of the Christian name of Carpenter, 
the error was waived by his failing to plead the misnomer in abatement; second, 
that, by signing the recognizance, he adimtted that he was the person therein named 
Coonrod Carpenter.— Rev. Stat., 1835, title, “ Practice and Proceedings in Criminal 
Cases,” art. 9, sec. 14, p. 501+ +++ ee cree ce cerns eens cece eens Curponier vs. The Staie, 291 

RECORDS. ry 

1. Secondary evidence of a record is inadmissible, unless the loss or destruction be first 

PTOVEM + eeeeee ce tere ce cceescrescccersccccvcee cesses Bogart vs. Green § Rogers, 115 
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2. The county couris of the State of Tennessee are courts of general jurisdiction, and 
the record of the probate of a will from such a court is a record and judicial pro- 
ceeding within the meaning of the constitution of the United States, and the act of 
Congress of 26th May, 1790, for the authentication of records, &c. 
Bright et al. vs. White, 421 
RENT. 
1. The action of debt, for rent in arrear, though founded on a deed, is an exception to 
the general rule, that wherever an action is founded on a deed, the deed must be 
Ceclared On +++ ys cee eees cece ce cece cee crcecceceecces ce cece Garvey VS. Dobyns, 213 
2. A lessor cannot recover for one month’s at in arrear, accruing under a lease wine’ 
which the lessee was only bound to pay at the end of every three months-- - Ibid. 


RESCUE. 
1. See Return, 1 


RETURN, (OFFICER'S). 
1. A rescue is not a good return to an execution. The sheriff or constable has the power 
of ne the posse comitatus to prevent a rescue, and he is responsible if one is 
effected «+++ +e ceee ce cece cece eeceee The State, to use of Boone Co., vs. Lowry et al., 48 
2. When, in a suit by attachment, the sheriff makes a false return, by whieh the plainti 
is prevented from obtaining a judgment, he may proceed immediately against the 
sheriff, without further prosecution of his attachment «+--+ +++ ++++ Palmer vs. Crane, 619 


REVENUE. 
See TAxeEs. 


SCHOOL LANDS. 
1. The Court adhere to the decision made in Maupin rs. Parker, (3 Mo. Rep., p. 219, 
2d edit.,) viz., that the acts of the General Assembly, providing for the sale of the 
township school lands, are not repugnant to the nature of the grant, and do not con- 
flict with any provision of the constitution of Missouri. 
Payne §& Riggin vs. St. os County, 473 
2. The General Assembly having power to provide for the sale of these lands, for the 
use of schools, a purchaser under the law authorizing the sale of school lands ac- 
quires a valid title to the same + -+++ sees eee cree cence cere ce eens ceee ve - Ibid. 
3. The act of February 25, 1835, “to provide for the wile of township school siti in 
Saline and other counties,” (Rev. Stat., p. 571,) authorizing the county courts, of 
the counties therein named, to sell the sixteenth sections, where, “on account of 
&xtensive prairies, or other local causes,” there may not be fifteen free white house- 
holders resident in the township, is not inconsistent with the first section of the act 
of March 19, 1835, concerning “schools and school lands,” providing, that “in all 
congressional townships in this State, in which there are fifteen free white house- 
holders, they shall have the right to sell their sixteenth sections,” &c. The latter 
is the general law, the former local, and confined to the counties therein named. 
Brown vs. Crawford County, 640 
SCIRE FACIAS. 
. 1. Where a scire facias is issued on a forfeited recognizance in a criminal case, it is not 
necessary that the scire facias should contain an averment that an indictment had 
been found against the principal in the recognizance-.- +--+ + Snowden vs. The State, 483 
2. On a scire facias the court will give judgment according to law, and not according to 
the prayer of the plaintiff. Therefore, where the writ of scire facias required the 
defendants to show cause why the same should not be levied of “their respective 
bodies, lands and chattels,” instead of “their respective goods and chattels, lands and 
tenements,” the error was held not to vitiate the writ, but considered as a mere 
Clerical blunder +--+ o- ee cece ce cece cece e cere c ee cone cone cone cesses cece cesees Lie 


SEAL. 
¥ An instrument of writing will not be considered as sealed merely because a scrawl is 
affixed to the signature of the party, by way of seal. There should be something in 
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the body of the instrument showing that the maker intended it asa deed. The words, 
“ This indenture,” will not be considered as expressing such intention. 
Walker vs. Keile, 301 
2. An instrument of writing will not be considered as sealed unless by some expression 
in the body of the instrument; the maker should show that he intended it to be con- 
sidered as a specialty. A mere scrawl at the end of the name, with the word “seal” 
within it, will not make the writing a bond.—See Cartmill vs. Hopkins, 2 Mo. Rep., 
p- 179, 2d edit.; Boynton vs. Reynolds, 3 [bid., p. 57, 2d edit.; Grimsley vs. Admini- 
strator of Riley, 5 Ibid., p. 281++++ s+++ eeeeeeeeeee Glasscock vs. Glasscock & Dodd, 517 


SET-OFF. 

1. On an appeal from the judgment of a justice of the peace, the defendant will not be 
allowed to plead a set-off by way of plea puis darien continuance, the statute ex~ 
pressly declaring, that “ no set-off shall be pleaded in the Circuit Court that was not 
pleaded before the justice, if the summons was served on the person of the defend- 
ant.”— See “ Justices’ Courts,” R. 8. 1835, art. 8, sec. 16, p. 371 -- -- Chase vs. Chase, 103 

2. In a suit brought by administrators or executors, on a cause of action accruing to 
them as administrators or exeoutors ¢fnce the death of their intestate or testator, the 
defendant cannot set-off a debt due him from such intestate or testator. 

Woodward et al. vs. McGaugh et al., 161 

3. It is a general rule, that where indebitatus assumpsit will lie on a simple contract, the 
debt due by such contract may be plead as a set-off---- - dustin vs. Feland & Graves, 309 

4, One of two defendants in an action ex contractu may set-off a demand due him by the 
plaintiti’---- OO ee ee ee a TR ECO IC ae ee 


SHERIFF. . 

1. In action against a sheriff on his official bond, for failing to make proper return of an 
execution, the judgment on which the execution was issued is not the foundation of 
the action ; therefore, a variance in the date of it will not be material. The official 
bond is the foundation of the action -+++ ++ +++. ese. The State, to use, §c. vs. Martin, 102 

2. Covenant will not lie on a sherifi’s bond--.+ +--+ T’he State, to use, &c., vs. Woodward, 353 

3. See Orrice AND OFFICER, 5-8. 

SHERIFF’S RETURN. 

1. See Return, 1. 

2. In an action against a sheriff for failing to make return of an execution, the burden of 
proof lies upon the sheriff (defendant.) The plaintiif is not bound to prove the 
allegation in his declaration, that the sheriff did not make return of the execution 
according to the command thereof. 

The State, to use of Sublette and Campbell, vs. Melton, 417 

3. The endorsement on the writ by the sheriff, showing the manner in which it was ex- 
ecuted, and the filing of the same in the clerk’s office, constitute in law the return. Ibid. 


SHERIFF’S SALES. 
1. A sheriff’s sale of real estate is within the statute of frauds and perjuries, and unless 
some note or memorandum of the sale is made, the sale conveys no title. 
Evans vs. Ashley, 177 
2. A certificate of purchase, under the act of June 28, 1821, entitled, “An act for the 
relief of debtors and creditors,” must be in the name of the sheriil, and such a certi- 
ficate, signed by the deputy sheriff, in his own name alone, is illegal and void.— See 
Evans vs. Wilder, 5 Mo. Rep., p. 319, S.C.3 7 Lbid., p. 362++++ cree eee ccee cove ee oe bid, 
3. A certificate of purchase under said act of June 28, 1821, would not, after the repeal 
of that act, authorize the successor of the sheriff who made the sale to execute a deed 
for the land to the purchaser, without an order of court for that purpose, made on 
application of the purchaser, in conformity with the provisions of the act of 1807 
concerning practice At Law «+00 cc ccccee cove cece cece o0ee voce cece 0008 & oeee oes Ibid 
4, H. being the owner of 124 arpens of Jand adjoining the city of St. Louis, laid the same 
off into town lots, and gold six of said lots to P., who had formerly been the owner 
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of the whole tract. Under a judgment against P., obtained after the sale of the tract, 
and after its subdivision into town lots, the sheriff levied upon the whole tract, de- 
scribing it in his advertisement as “ 12} arpens of land adjoining St. Louis,” &c., 
and sold the whole tract, and executed a deed to the purchaser for the same, de- 
scribing it in the same manner as in the advertisement. At the time of this sale, P. 
had no other interest in the tract than his six lots. Held, That the description of the 
interest of P. in the tract was too vague and uncertain, and the sale and conveyance 
were therefore VOId o-++ eeee ce cece oe cree oe cece co weee orlen cece eee ve cece oe cece TDIG, 
5. Where a person owns several lots in a town, laid off on a particular tract of land, the 
sheriff cannot sell his interest in those lots, by an advertisement offering for sale the 
whole tract on which the town was laid off. Such a — is altogether too 
vague and uncertain sees coos eee ee ee cece wees wee oes ee eee cece ee o ccccee cove JOid, 
6. The certificate of purchase given by the sheriff, under ry act of 28th June, 1 1821, to 
the purchaser of land sold under execution, is a suflicient note or saemninasibain to 
take the sale out of the operation of the statute of frauds, but does not convey any 
title to the a and under such certificate the Aimed cannot maintain or 
defend in ejectment -- pan ena eu hwiain he Ghee euns oss 6008 bes een cee «+ Ibid. 
7. The plaintiff was the owner baba vemnien of a section of ani, about twenty-five acres 
of which was laid of into forty-eight town lots. The plaintiff was the owner of the 
entire quarter section, with the exception of one of the lots, ninety by one hundred 
and fifty feet. The streets and alleys were unopened, designated by no monuments, 
and covered with brush and timber, with a single highway through the tract. 
Under an execution issued on a judgment against the plaintiff, the sheriff levied 
upon the whole quarter section, describing it as the north-west fractional quarter of 
section 35, township 49, range 17, and sold the whole tract by such description: 
Held, That the description was sufficiently certain; that this case was clearly dis- 
tinguishable from the case of Evans vs. Ashley, (8 Mo. Rep., 177,) where a tract of 
124 arpens was laid off into town lois, and the defendant in the execution was the 
owner of six of the lots by purchase from the person who laid off the tract into lots, 
and the sheriff, under such execution, sold the whole tract by its original description. 
Rector vs. Hartt, 448 
8. The 13th section of the act of February 21, 1825, concerning Executions, providing, 
“that in all cases where execution shall be levied upon any real estate, the sheriff 
shall divide the property, if susceptible of division, and sell only so much thereof as 
will be sufficient to satisfy the execution,” &c., is directory. A violation of its in- 
junction will not make a sale void, although it may be good cause for setting it aside. 
Every application to vacate or set aside a sale so made must be governed by its own 
circumstances: no general rule can be laid down on the subject. «+++ ++ +++ + esses Ibid. 


SLANDER. 
1. To publish falsely and maliciously of a woman, that she “had a child,” with the 
intention of charging her with having been guilty of fornication, is actionable under 
the act of January 14, 1835, “ declaring certain words actionable.”—Rev. Stat. 1835, 
P- BBL sees eres cece cece ween eens cones cone coos eves Moberly vs. Preston and Wife, 462 
2. A piea of justification in slander, that defendant, being asked by one B. of and con- 
eerning the words spoken and published, answered and declared that he had heard 
and been told the same by one §S., is bad. It should have been averred that the 
defendant, at the time of speaking the words, gave the name of the author.— See 
Church vs. Bridgman and Wife, 6 Mo. Rep., 190 «+++ +++. +++ seee cece cece ovee oe Ibid. 
3. In a plea of justification in slander, that the words are communicated to defendant by 
a third person, and that he gave the name of his author at the time of speaking the 
words, the defendant should give a cause of action against such third person by 
showing that he spoke the words falsely and maliciously, and that defendant be- 
lieved what he heard, and repeated the words on a justifiable occasion----+ «+++ +++» Ibid. 
4.Jn an action of slander, for charging plaintiff with having been guilty of fornication, 
evidence that there was “a common report in circulation,” concerning the guilt of 
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the plaintiff, is inadmissible. Neither can the defendant prove that a third person 
told him of the report before the time he was charged with speaking the words.--- Ibid. 
5. A declaration in slander, charging the plaintiff with swearing to a lie, as a witness in 
a proceeding before a justice of the peace, in which it is not stated that the justice 
had jurisdiction or power to administer the oath, or that the testimony was given 
upon a material matter, although had on demurrer, is good after verdict. 
Palmer vs. Hunter, 512 
6. Where the issue joined is such as necessarily requires proof of facts defectively stated 
or omitted in the declaration, and without which proof it is not to be presumed 
either that the judge could direct the jury to give, or the jury would have given, 
the verdict, such defect, imperfection or omission, is cured by verdict «+++ ++++ «+++ Ibid. 
7. A count in slander, stating the actionable words to be that plaintiff “swore to a lie,” 
with an averment that defendant meant thereby, and was so understood, to charge 
the plaintiff with the crime of perjury, but without any colloquism, is bad--++ +--+ Ibid. 
SLAVES. 
1. See ConvEYANCES, 1. 
2. The Court adhere to the decision made in Ellett vs. Bobb, (6 Mo. Rep., 324,) that 
where a person hires a slave for a certain time, and agrees to return the slave at the 
end of that time, and the slave, in the mean time, runs away, without the fault of the 
hirer, who has used due diligence to prevent the escape, and retake the slave, but 
without success, he will only be liable for the hire, and not for the return of the 


S]AVE sees ceeeee cone eens eens coos +e eee Perkins vs. Reeds, administrator of Nash, 33 
3. See CRIMES AND PUNISHMENTs, 1. 


SPANISH GRANTS. 

1, Ejectment.—The plaintiff, “ The St. Louis Public Schools,” claimed the land in eon- 
troversy under the act of Congress of 13th June, 1812, entitled, “An act making 
further provision for settling the claims to lands in the territory of Missouri,” and 
the act supplementary thereto, of May 26th, 1824; the first of which acts confirmed 
to the inhabitants of the town of St. Louis, &c., their rights, titles and claims to 
town and village lots, out-lots and common-field lots, in said town, which had been 
inhabited, cultivated or possessed, prior to the 20th December, 1803, and also 
“reserved” all town or village lots, out-lots, or common-field lots not rightfully 
owned or claimed by private individuals, for the support of schools in the respective 
towns and villages; under the last of which acts, the land in controversy was desig- 
nated and set apart to the plaintiff, for the use of schools. 

Defendant claimed the property under Madame Lachaisse, who had exhibited her 
claims to the first board of commissioners, under a concessidn which was, by the 
board, rejected. Afterwards, the recorder of land titles, under the act of 13th June, 
1812, reported the claim to Congress for confirmation, and it was confirmed by the 
act of 29th April, 1816. Held: 

1. That the second section of the act of 13th June, 1812, which reserves vacant 
lots for the use of schools, does not pass the legal title to the property so 
reserved, from the United States. 

2. That, under this section, the power to determine in favor of an individual, 
that he is the rightful claimant of a lot, and that it is not embraced in the 
reservation, is retained by the Government. 

3. That the claim of Madame Lachaisse having been confirmed by the act of 
29th April, 1816, the fee passed by that act, and the reservation for the use 
of schools no longer applied to the property. 

Hammond vs. St. Louis Public Schools, 65 

2. Ejectment.—By virtue of the act of Congress of 17th February, 1815, entitled, “ An 
act for the relief of the Inhabitants of the late county of New Madrid, in the Mis- 
souri Territory, who suffered by earthquakes,” the recorder of land titles issued a 
certificate on the 30th of November following, to B. L., (under whom plaintiff 
claimed), or his legal representatives, authorizing him to locate 640 acres of land. 
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On the 7th July, 1817, T. H, by virtue of this certificate, located the land in con- 
troversy. The survey of this location was made in April. 1818. On the 13th June, 
1827, a patent issued for this land to B. L., or his legal representatives. 

The title of the defendant was founded on a confirmation made by the Supreme 
Court of the United States in 1830, to the representatives of James Mackay, the 
claim in question being included within the boundaries of said confirmation. 
(Mackay vs. The United States, 10 Peters, 340.) A patent for the land confirmed, 
including the land in controversy, issued to the legal representatives of said 
Mackay, dated 31st March, 1841. From the record of this suit, it appeared, that 
the action was instituted on the 25th May, 1829, under the act of Congress of 26th 
May, 1824, and the acts supplementary thereto, for the purpose of “ enabling the 
claimants to lands within the limits of the State of Missouri, &c., to institute pro- 
ceedings to try the validity of their claims.” Held: 

1. That, although a confirmation under said act of Congress of 26th May, 1824, 
vests in the confirmee all the proprietary interest of the United States in the 
land, and is in terms and in effect an acknowledgment that the title of the 
claimant was valid under the laws and usages of the former government, and 
protected by the treaty of cession, yet it does not follow that these con- 
firmations recognize such claims as perfect and complete titles, or that-they 
give to the claim of the confirmee, as against other claimants, any more 
validity than it would have had under the former government. 

2. That the effect of a confirmation under the act of Congress of 26th May, 1824, 
and 24th May, 1828, is only a relinquishment of title on the part of the 
United States to the land in controversy. 

3. That the land in controversy having been disposed of by the United States, 
within the meaning of the 11th section of said act of May 26, 1824, the 
defendant’s confirmation in 1830 could not prevail over the plaintiff’s patent 
issued in 1827. 

4, That, without undertaking to decide whether a New Madrid certificate, issued 
under the said act of 17th February, 1815, could be located on unsurveyed 
lands of the United States, yet, when a patent has issued, the courts will 
presume that the steps preliminary to a valid disposition of the land have 
been taken, unless it can be made to appear, that when the location was 
made the land was expressly reserved from sale. Barry vs. Gamble, 

3. A confirmation under the act of Congress of April 29, 1816, of a claim recommended 
for confirmation by the recorder of land titles, enures to the benefit of the con- 
firmee, and a certified copy of the opinion of the recorder of land titles, recom- 
mending the claim to Congress for confirmation to the extent of a league square, is 
evidence that the claim is embraced within the act of April 29, 1816, as all the 
claims recommended by the recorder for confirmation were confirmed by that act. 


Roussin vs. Parks, 5 


4. See CARONDELET ComMoNs. 


SPECIFIC PERFORMANCE. 

1. B. contracted, in 1825, with the proprietors of the town of Rocheport, for the pur- 
chase of a lot in that town, by which he bound himself to erect on said lot a 
dwelling-house of a certain description within two years, otherwise the lot was to 
revert to the proprietors. B. neglected to build any house on the lot, and the court 
being of opinion that he had no sufficient excuse for failing to comply with his con- 
tract in this respect, refused to decree a specific performance. Equity cannot 
relieve against a forfeiture where the party applying for relief is in default. 

Broaddus vs. Ward et al., 

2. A. sold to B. a certain tract of land, and executed his bond for a conveyance. B., at 
the time of the purchase, provided to pay A. a part of the consideration in a day or 
two. In the mean time, B. purchased from one H. certain notes held by him on A., 
who was reputed to be insolvent, and tendered these notes to A. in payment of the 
purchase money. At the time of the purchase B. purposely avoided saying any- 
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thing to A. as to manner of making the payment, and left upon his mind the impres- 
sion that he was to receive the remaining part of the consideration in money. Ina 
suit in chancery for a specific performance of the contract, brought by B. against 
A., the court held, that the notes were not a good tender of such remaining part of 


the purchase MONEY sree cece cece cee ecee cree cece cece coos woes Durretts vs. Hook, 374 


3. A specitic performance of a contract is not a matter of course, but rests entirely in 
the discretion of the court, upon a view of all the circumstances of the case. If 
there has been any unfairness or want of good faith, or improper conduct of any 
kind, on the part of the party asking the aid of the court, a specific performance 


will not be decreed---+ «++. Wisleie: Wilelone <ivaseele Raieere eebrerains © eee cee cove coes coce fie 


STATUTE OF FRAUDS. 

1. See SHERIF¥F’s Sares, 1, 6. 

2. A father promised his son, that if he would remove {to a piece of land belonging to, 
and near the residence of the former, he would give the land to his son. The son, 
at the time of the promise, had a family, and lived in a distant part of the country. 
He accepted the offer and removed to the land, and his father assigned to him the 
certificate of entry of the land, in these words: “I, Joseph Halsa, do sine the within 
certificate over to Amos Halsa, which is to empower him to lift the deed in his own 
name.—April 18, 1835.—JoserH Hausa.” Held: 

1. That the assignment on the certificate was a sufficient note or memorandum to 
take the transaction out of the operation of the statute of frauds, and passed 
to the assignee an equitable right to the land. 

2. That it was not necessary the assignment should state the consideration of the 
transfer, for it is not necessary that the consideration of the agreement should 
be in writing, in order to take the transaction out of the operation of the 
statute of frauds, ++++ sees ceccececececececeee sees cove e+ Halsa vs. Halsa, 


SUBSCRIBING WITNESS. 

The fact that a subscribing witness to a writing was a person of bad character, may in- 
fluence the jury in determining whether the writing was the act of the person pur- 
porting to have executed it, but cannot prevent the writing from being admitted in 
EVIGENCE. 0200 coccce cove cove cece eves ccs ccc coce cece cose o LAWIESS VS. Guelbreth, 


SUBSTITUTION. 

A. sold a tract of land to B., and took his notes, without any security, for the payment of 
the purchase money, and retaining only the lien on the land given by him, to secure 
the payment of the notes. Apprehensive that the land sold would be insufficient to 
pay the purchase money, A. instituted an action on the note for the second instal- 
ment, and attached certain personal property of B., of the value of $1,000, who, in 
consideration of the release of the property attached, executed a bond, with sureties 
to A. for $1,000, as collateral security for a like amount for the note on which the 
suit was brought. Judgment was then rendered for the amount due on the note. 

At a subsequent term of the court, judgment was obtained on the third note. 
Upon these judgments, executions were issued, and the tract of land levied upon and 
sold. The judgment creditor applied the proceeds of the sale, first, to the satisfaction 
of the execution issued on the last judgment, and the remainder was credited on the 
execution issued on the first judgment, leaving a sum exceeding the amount of the 
bond due on such execution. 

The sureties in the bond, against whom judgment had been obtained at law, filed 
their bill for an injunction, &c., contending that, as the judgment for the amount of 
the second instalment was a lien upon the land sold, they had a right to be substituted, 
in relation to this lien, in the place of A., the judgment creditor, who, having dis- 
charged the land from the lien by the sale under the execution, thereby released the 
sureties in the bond. Held: 

1. That the sureties in the bond had no right to be substituted, in relation to the 
lien on the land, in the place of the judgment creditor; that A., in giving up 
the lien of his attachment for the bond, became a purchaser of the bond for 
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a valuable consideration ; that the doctrine of substitution was not applicable 
to a case like the present, where a creditor having a security for his debt, 
but fearing that it will prove insufficient, obtains additional security. To 
apply the doctrine of substitution to such a case would defeat the obvious 
intention of the creditor in obtaining such additional security. ‘ 

2. The term collateral, applied to the security of a third person, does not, ex vi 
termini, confer a right in equity to substitution. Its signification is not tech- 
nical, and, as used by the parties to this suit, merely meant additional or 
supplemental. 

3. The rule in equity is, that if an individual is seeurity for a debt, and the cre- 
ditor has a lien on property as collateral security for the payment of the 
debt, and the surety discharges the obligation of his principal, he should be 
substituted for the creditor, and have satisfaction out of the property col- 
laterally bound for the payment of the debt. The present is a case where a 
surety is not asking to be substituted for a creditor who has collateral secu- 
rity for his debt, but one security is demanding to be substituted for the 
creditor, in relation to another security, when the effect will be to deprive 
the creditor of one of his resources, and thereby cause a partial loss of his 
NS EEE Te er ee Crump et al. vs. McMurtry, 408 

SURETIES. 
The fifth section of the act of January 4, 1841, concerning the liability of county officers 
on their official bonds, (Session acts of 1840-41, p. 31, 32,) does not extend the lia- 
bility of sureties, but only gives a more summary remedy against them in cases in 
which they were liable at the time of the passage of the act. 
McCurdy vs. Brown & Gibson, 549 i 








TAX SALES. 

The lands and lots subject to entry at the office of the register of lands, under the 29th 
section of the act of February 27, 1843, to provide for the sale of lands for taxes, 
(Session acts of 1842-43, p. 142,) are the lands and lots embraced within the first 
clause of the first section of said act, viz., lands and lots sold or forfeited to the State 
for taxes, and upon which the taxes have been due and unpaid for six years. There- 

fore, where the petitioner applied to the register to enter certain lands returned 
delinquent for the years 1837, °38, and it appeared that the lands were not returned 
until the 13th of December, 1837, they wexe not subject to entry under said 29th 
section, the six years not having elapsed at the time the lands were offered for sale. 
—See 4th session of the act of February 6, 1837, concerning “ Revenue Session Acts q 
Of 1836, 937.7? p. 132 e+e eeee cece ween cee ceee cv eeee ee Campbell vs. Hurd, register, 51 


TAXES. 
1. Where a sheriff, after having given bond as collector, and after having been charged 
with the amount of the tax book by him received, resigns his office, he is not thereby 
relieved from the obligation imposed by his bond as collector, but is bound to pay 
into the State treasury the amount of the tax-book charged against him, deducting 
the delinquent list, if any there be---+ +--+ ++ +++ ++ +++ Howard ct,al. vs. The State, 361 PS , 
2. When the tax-books are delivered to the collector, and the amount thereof is charged 
against him on the books of the auditor of public accounts, the collector becomes 
responsible for the amount of the tax-books, and his resignation of his office will not 
affect that responsibility, whether he proceeds to collect the taxes or not ++++ ++. ++ Ibid. 
3. Defendant was collector of the revenue for the city of Boonville for the year 1839 and 
1840. Bonds with different sets of sureties were given for each of those years. The 
os fiscal year commenced on the 3d of May. The register of the city kept a general 
account with defendant, and on the 3d of May, 1840, defendant was charged on the 
books of the register with a default of $1,437, and this balance was carried over to 
his account in 1840. The tax-books of 1840, placed in defendant’s hands and charged 
to him, amounted to $2,631 84. During that year, defendant paid over and was 
credited with $3,003. Nothing was ever said as to the application of the payments, 
to any particular items of indebtedness, but the payments were credited to his general 
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account. At the end of the fiscal year 1840, there was a general balance struck 
against defendant, of $1,070 66. ‘The question was, whether the sureties in the bond 
¢ of 1840 were liable for this balance, it not appearing from what source the moneys 
paid in during the fiscal year 1840 were derived. 

Held: That where an officer is chargeable with the revenue of a specified year, it 
will be presumed, in the absence of all proof to the contrary, that payments made 
during that year are designed to extinguish the liabilities of such year. But in the 
absence of all proof of intention, payments made in the year 1840, before the collec- 
tor was charged with the revenue of that year, must be imputed to extinguish the 
oldest item of indebtedness--++ + ++++ + eeeeeeceeeeeee+ Draffen vs. City of Boonville, 


TENANTS IN COMMON. 

1. One tenant in common of land may cast his co-tenant, and hold adversely to him. 
Hoffstetter vs. Blattner, 
2. Joint tenants, or tenants in common of a chattel, must join in an action for the re- 
covery of the chattel, or its value «+ +++ eee ee eee eeee eeeeee - Smoot vs. Wathen, 
3. Where an action of detinue is brought by a said in common wl a chattel, without 
joining his co-tenants, ihe non-joinder may be plead in abatement, or may be taken 
advantage of on the trial, although the form of the action is ex delicto.—Scort, J., 


‘TENDER. 
1. A. executed to B. his negotiable promissory note, by whom it was transferred to the 
j Mutual Insurance Company, and by that company transferred, after due, to C. The 
time the note became due, A. had on deposite with said company money nearly 
sufficient to pay the note, and tendered to the company his check on it for the amount 
on deposite, and a small sum in money, making together the amount of the note. 
The company was at that time the owner of the note. Held, That this was a suf- 
ficient tender, and that the note being transferred to C., the plaintiff, after due, was 
taken by him subject to all the defences and equities existing between the original 
parties---- sees wees ce cece cence cece ecces cosves eevee Shipp et al. vs. Stacker et aks, 
2. A. sold to B. a certain tract of land, and executed his bond for a conveyance. B., at 
the time of the purchase, promised to pay A. a part of the consideration in a day or 
two. In the mean time B. purchased from one H. certain notes held by him on A., 
who was reputed to be insolvent, and tendered these notes to A. in payment of such 
part of the purchase money. At the time of the purchase, B. purposely avoided 
saying anything to A. as to manner of making the payment, and left upon his mind 
the impression that he was to receive the remaining part of the consideration in 
money. In a suit in chancery for a specific performance of the contract, brought 
by B. against A., the court held, that the notes were not a good tender of such re- 





3. Where a vendor covenants to convey to the vendee, “ by a good and sufficient warranty 
Ua deed,” the land sold, it becomes the duty of the former to tender the deed to the 
latter. The vendee is not bound to demand the conveyance before his right of action 
accrues on the covenant +++++ errs eeees cree ce eeee ce cere eves Barret vs. Browning, 


TOWN LOTS. 
1. See SHERIFF’s SALEs, 4, 5 


TRESPASS. 
1. If several are sued in trespass, and some are acquitted, and others are found guilty, the 
latter may move for a new trial without being joined in such motion by the former ; 
and the verdict may be set aside as to those found guilty, without affecting the va- 





lidity of the finding as to the others -+++++ sse+ sree eeeeees - Brown vs. Burrus, 
. In actions of trespass, if es damages be found for the anti, ‘a is entitled to re- 
COVEY COStS 002+ cece cove cove ce ceee cece ve eves eens seve - +» Bragg vs. Brooks, 





3. In an action of trespass, alte the deiendinn contains sii pare the statute and 
at common law, and entire damages are assessed. the damages will not be trebled, it 
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maining part of the purchase money ++++ ++++ sees ee eeee eee sees Dwrrells vs. Hook, < 
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dissenting on this point «+++ esse cess eens seceee cone cone ceee cuee wees sone wenn as Il bid. 
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not appearing from the verdict that the damages were assessed on the statutory 
counts only. 

Quere: Should not a declaration in trespass, under the statute, in order to bring 
the offence within its terms, aver that the defendant had no interest or right in the 
property taken away, and that it was on land not his own? —See Rev. Stat., 1835, 
title, “ Trespasses,” p. G12..+ ++++ esos eee ee eeee eees Lowe & Forsythe vs. Harrison, 


TROVER. 

Plaintiff brought an action of trover against defendant for certain cord-wood taken from 
his land by the latter. Defendant purchased the wood at sherifi’s sale on execution 
against one I., who, it appeared, from declarations made by some of plaintiffs wit- 
nesses, had a lease from plaintiff to cut and sell the wood. Held, That plaintiff could 
not maintain his action++++ ++ ++ cess sees ce eeeeeeees cove ee eves Garesche vs. Boyce, 


USURY. 
A party who has paid money or property by way of usurious interest cannot recover the 
amount so paid, where, upon such recovery, a part of the principal debt would re- 
main due and unpaid-+++ e+e ee eee cece ce ence eeee ee eees +++» Hawkins vs. Welch, 


VARIANCE. 

1. In action against a sheriff on his official bond, for failing to make proper return of an 
execution, the judgment on which the execution was issued is not the foundation of 
the action; therefore, a variance in the date of it will not be material. The official 
bond is the foundation of the action-. -++-+++++++ The State, to use, §c., vs. Martin, 

2. Where a declaration in covenant averred that the covenant was made at the county of 
Ray, and the covenant ofiered in evidence was dated at the — of Platte, the 
variance was held fatal +--+ «+++ ++ sees cous wees coon woes . -+ Fields vs, Hunter, 

3. In an action of debt ona eteninn recov neti in the “ County Batt * of Louisa county, 
in the State of Virginia, the plaintiif offered in evidence the record of a judgment 
rendered at a “court of quarterly session” for said county. 

Held, That-there was no variance, it appearing from the record that the court of 
“quarterly session” was the “ County Court,” the judgment being recorded by the 
County Court at its quarterly session. «+++ s+++ ++ e+eees eee eee Chandler vs. Garr, 


VENDOR AND PURCHASER. 

1. Although it is well settled, that a purchaser with notice of the equity of another, from 
one who purchased without such notice, may protect himself under the first pur- 
chaser, yet if there are suspicious circumstances attending the purchases which are 
unexplained, and the answer of the first purchaser is evasive, and does not respond 
to all the material allegations in the bill, it may be inferred that the first purchaser 
was not a bona fide _seneange and tied that the second eran was not 
protected under the first---- +++ +++ tere ee ereeseres eevee ++ Halsa vs. Halsa, 

2. It seems that a purchaser wihcontt notice, to - entitled to writeihion, must not only be 
so at the time of the contract or conveyance, but at the time of the payment of the 
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VERDICT. 

1. See Trespass, 1. 

2. See Justices’ Courts, 4, 5. 
WAGER. 

_1. A wager on the result of an election authorized by law is not within the meaning of 
the statute concerning “ Gaming,” (Rev. Stat. 1835, p. 290,) but such a wager is 
contrary to public policy and sound morality, and is therefore void. 

Hickerson vs. Benson & Workman, 
2. Where such a wager is lost, and the money or property has been fairly paid or deliv- 
ered, action will not lie to recover back the same; but either party may rescind the 


contract, before the event is known on which the wager depended---- ---- +--+ «++ Ibid. 


3. Although it is well settled, that, if one declares his dissent from an illegal wager before 
the event happens on which the wager depends, he may recover back his money or 











tg t 


7 








tg | 






















INDEX. 795 


property, yet the rule must be attended with some qualifications for the prevention 
of fraud, as where the loss of the party may be foreseen with a moral certainty, 
Therefore, where A., on the 12th of November, 1840, bet with B. that W. H. H. 
would receive, for president of the United States, thirty electoral votes more than 
M.V. B., and B., on the 23d of December following, notified A. of his intention to 
rescind the contract, it was held, that an action to recover the property wagered 
could not be maintained by B. ++++++ ++ ++eeee «+++ Hickerson et al. vs. Benson etal., 11 
4, See PLEapinG, Subdivision 1, 2. 
5. A. owed B. five dollars, and agreed with him that he would make it ten or nothing, 
on the presidential election. Held, That B. could only recover five dollars; the 
remainder being for a bet, was illegal, and could not be enforced. .- - Sisk vs. Evans, 52 


WARRANTY. 
1. Although a general warranty of soundness will not cover a defect visible to the senses, 
yet the existence of a malignant disease, such as scrofula, on the slave sold, which 
cannot always be detected by mere inspection, is not among those visible defects, 
but included in a general warranty of soundness. --+++++++ +++» Thompson vs. Botts, 710 
2. When there has been a breach of warranty of a slave sold, it is not necessary to return 
the slave, to give a cause of action woeee o oes cece ween cece cone cece es ccee cece coves oe LOI. 


WILLS AND TESTAMENTS. 
1. Where a testator omits in his will to make a disposition of a part of his property, or 
where it is ambiguous upon the face of the will what disposition he intended to make 
of such part, parol evidence is admissible to show that the testator intended to give 
such part of his estate to a particular heir. ++++ «+++ ++ ++++ e+++ «+++ Davis vs. Davis, 56 
2. The certificate of a clerk of a court of record, that “the foregoing contains a true and 
perfect copy of the last will and testament of Joseph Dial, deceased, and the record 
of probate remains in my office,” is defective: it should have stated, “ard of the record 
of probate remaining in my office ;” it being not only necessary to set out a “true 
and perfect copy” of the will, but of the record of probate also. 
Bright et al. vs. White, 421 
3. Upon a trial, for the purpose of determining the validity of a will, where several of 
the devisees are made defendants, the declarations of one of the defendants as to the 
state of mind of the devisor, at the time of making the will, may be given in evidence 
against all the defendants, «+++ e++e cere ceeeceeeeee vee oeee Armstrong vs. Farrar, 627 


WITNESSES. 
1. See EvipEnce, 1, 2, 3, 25, 26. 
2. A party possessing a community of interest in the subject-matter, is, nevertheless, a 
competent witness, unless the record of the judgment would be evidence for or 
against him. ++++ see cess cee ee eeee coos sreeeeeee Cason, administrator, vs. White, 216 
. Where a witness residing in another State is here compelled to enter into recognizance 
for his appearance as a witness before the courts of this State, he will be allowed 
mileage from his place of residence. ++ ++++ ++++ +++ seen eens Hutchins vs. The State, 288 
4, The word “respectable,” used in the 31st section of the act of February 27, 1843, 
concerning “ Costs in criminal cases,” is equivalent to the phrase, “ credible disinter- 
ested,” as used in the 17th section of the fifth article of the act of March 21, 1835, 
concerning practice and proceedings in criminal cases, (where application is made 
for a change of venue in a criminal case,) and they are each synonimous with the 
word competent. Therefore, a respectable or credible disinterested witness, means, in 
both acts, a competent witness. «+++ esos ss eeeeee ceeeeee eves Freleigh vs. I'he State, 606 
. All persons who are disinterested, and not infamous, are competent witnesses, and are 
presumed to be so until the contrary appears. ++++ +++ sees sere ce cecereeceeeecees Ibid, 
6. See Crimtnat Practice, 15. 
7. The inhabitants of a corporate town are competent witnesses for the corporation, in a 
suit brought by the town, and in which the rights of the town are in controversy. 
Barada vs. Inhabitants of Carondelet, 644 


ws 


ao 




















796 INDEX. 


WRITS. 

Where process may be served by leaving a copy of the summons “at the usual place of 
abode”? of the party, with some white member of his family “above the age of fifteen 
years,” a return that the copy was left “at the dwelling-house” of the party, “with 
his wife,” and the same read to her, is“insufficient. The law will not presume that 
“the dwelling-house” of the party was his “usual ee of abode,” nor that his wife 


was “above the age of fifteen years.?? s+++ se+s seve sees ceeeee cs - Ser vs. Bobst, 506 


WRITS OF ERROR. 
A writ of error will not lie on the judgment of the court overruling a demurrer. A final 
judgment on the demurrer must also be rendered Palmer vs. Crane, 61 




















